HOUSE OF LORDS

MINUTES OF EVIDENCE

taken before the

SELECT COMMITTEE 

on the

BROADS AUTHORITY BILL

DAY SIX

Wednesday 28 January 2009

Before:

Berkeley, L (Chairman)

Brougham and Vaux, L

Methuen, L

Trimble, L

Ordered: That Counsel and Parties be called in.
   2140.  CHAIRMAN:  Good morning, ladies and gentlemen.  Before we start by continuing with Mr William’s speech, the Committee would like to inform everybody that we shall probably wish to break at about 3:30 this afternoon for some deliberation because if we have to go on to another day, it is going to be some time ahead and we will probably want to deliberate then. We will do it at a convenient point if we have not finished in between the different Petitioners, but I cannot tell you when.  Mr George?  

   2141.  MR GEORGE:  Mr George, at some stage and I simply seek an indication for when it will be most helpful for your Lordships, there are three further amendments which are to be moved and plainly that should come in at the end of today, but I am entirely in your own hands. It is not going to take very long as to when we deal with it.  

   2142.  CHAIRMAN:  Would you be able to do it after Mr William’s has finished with his Petition? 

   2143.  MR GEORGE:  Certainly, my Lord. 

   2144.  CHAIRMAN:  I think that could be helpful. Mr Williams, you indicated at the end of the last hearing that you would need another half an hour or thereabouts.  

   2145.  MR WILLIAMS:  I will do my best endeavours to do that, my Lord. Good morning, your Lordships. If I could pick up from point 2133 on the minutes of the presentation that I gave on Monday and would refer to the papers which were presented by the Broads Authority for the control of Breydon Water. They presented for us the 1990 Great Yarmouth Port Authority Act giving directions for vessels and they pointed out that in their Act they had got some general directions.  In the 1988 Norfolk and Suffolk Broads Act there were only special directions, but there were two navigation officers, the Norwich Navigation Officer and the Broads Navigation Officer.  My Lords, one of the reasons for this was that the Port Authority were not very anxious to pass the navigation over to the Broads Authority which covered the area which was going to be subject to the movement of commercial vessels. They were, in fact, part of the Act left with only special directions in the Broads Act but we had general directions in the Port Authority’s Act. My Lords, at that time the way in which direction powers were given to authorities were slightly different from the way it is now or, indeed, how it is forecast for the future. I would like to point out for the benefit of the Committee that the Great Yarmouth Port Authority does have a marine officer as the harbour master,  he is a master mariner. The port operates on a 24‑hour basis with a VTS and the people who are operating the VTS service are, indeed, themselves qualified master mariners for the most part, some of them have got a chief mate’s ticket. The point I am making here is the reason why we have special directions in the Broads Act is a reflection of not only the area in which the craft are operating, but potentially the level of competence and qualification of the staff who would be operating in the Broads area. 

   2146.  If I could ask you to turn to the page that I had circulated on Monday, which refers to Harwich Haven Authority. My Lords, what I have printed here and given  you is the yachting guide for the Harwich Harbour and its Rivers.  The Haven in Harwich consists of the ports of Ipswich, Felixstowe and Harwich and also a small port up at Manningtree. As you can see it is one of the world’s busiest ports.  It also has a qualified master mariner in charge of the operations and the Harwich VTS service which is very busy, which is also operated by marine officers. 

   2147.  It has the powers to give general directions and these general directions which refer to recreational craft are on the second page of this document.  There are, indeed, four general directions for recreational craft.  The master of every small vessel shall not impede the passage of a vessel which can safely navigate only within the harbour; will not navigate or make use of its anchorages in places to cause an obstruction to larger vessels, a small vessel shall keep a minimum distance of 100 metres from any vessel berthed alongside or at anchor and will make use of the Recommended Tracks for yachts and for crossing channels where appropriate.  Those are the only general directions, even though the Port Authority has powers, these are the only general directions that the Port Authority operates in relation to recreational craft. 
   2148.  My Lord Chairman, if I may address my first comment to you.  I see in the minutes of our discussions on Monday you said that the Safety Management System was not in my Petition and, therefore, I was not able to raise that issue.  I just wondered if you felt that in view of the fact that the SMS is part of the Port Marine Safety Code, you would allow me to make some reference to it.  

   2149.  CHAIRMAN:  I know it is part of the Port Marine Safety Code, but I think we have heard quite a lot about it. What is the point you are trying to make about all these safety issues? 

   2150.  MR WILLIAMS:  This one in particular, my Lord, is in relation to the way it was created and, in particular, to the reference within that document to the way in which the duties of the harbour master are deployed.  

   2151.  CHAIRMAN:  And will be in the Bill or will not be in the Bill?  You are talking about the Bill we are considering now? 

   2152.  MR WILLIAMS:  I am talking about the Bill we are considering, my Lord, but the SMS will apply whether or not the Bill goes through but, indeed, if it does apply, then I would like to address that in the way in which the management of the organisation can be effectively operated. 

   2153.  CHAIRMAN:  Could you refer the Committee to which bit of your Petition this is relating to because it would be helpful. 

   2154.  MR WILLIAMS:  I think it may well be covered in point ten, my Lord. 

   2155.  CHAIRMAN:  Which bit of point ten? 

   2156.  MR WILLIAMS:  About authorised officers. 

   2157.  CHAIRMAN:  What point are you trying to make there about authorised officers? 

   2158.  MR WILLIAMS:  In my Petition I refer to it as any one who the Authority wishes to delegate the power to, but in the point I wish to make taking this up from the evidence which I am seeking to support my Petition, it really is about the way in which the Safety Management System was produced and the consequences of that for the structure of the navigation management. 

   2159.  CHAIRMAN:  Could you please try and keep it short because I think we have had quite a lot of evidence about this already.  

   2160.  MR WILLIAMS:  I will make my best endeavours. I would like you to turn to tab seven at page one, it says the Broads Authority’s Navigation Formal Safety Assessment which was prepared for Mr Jonathan Richardson by a company called British Maritime Technology in May 1993. In fact, the consultants in this process basically produced the Safety Management System which was then signed off by the Authority with the safety officer being the author of the document. 

   2161.  CHAIRMAN:  You say May 1993, the document says 2003.  Is it the former or the latter?  

   2162.  MR WILLIAMS:  It is the latter, my Lord. 

   2163.  CHAIRMAN:  Thank you.  

   2164.  MR WILLIAMS:  This system came into place in April 2007. Whilst I was preparing my consideration for this Committee, I asked the Authority why the Safety Management System information did not seem to be in the public domain because I could not find it anywhere and I had this response from the safety officer which says, “It’s a formal issue.  The document is continuously understand review. The copyright statement ‑ and the copyright statement on the document says that it is the copyright of British Maritime Technology ‑ is to prevent commercial use of it.  These are conditions set in the contract between the consultants and the Broads Authority”.  You will see they gave me permission to use it in my submission here. The point I really want to make about this is that it was not until this time that any of this public interest information which was in this document was available to the public.  It had only been circulated to officers and members and indeed it was only as a consequence of my request for this information that it was placed on the Broads Authority website subsequently.  That is the point that I want to make about the safety management system, my Lord.  
   2165.  If you would like to turn over to paper number 3, it is the management team structure and the Waterways Directorate.  What I would like to draw to your attention first is the fact that there are six people sharing the duty of the Harbour Master.  Now, the Harbour  Master, up until the time that the previous incumbent left the post, was in charge of the navigation.  What has happened here is that, instead of that, the Authority has changed its management team structure and shared out the duty between these people, and you can see that the Head Ranger, who elsewhere in the document is referred to as the ‘Navigation Officer’, is only one of five people who are sharing the role of the Harbour Master.

   2166.  I would also like to point out that the Head of Waterways Strategy and Safety is appointed as the designated person with direct access to the Board and what I would like you to pick up from this is that it is the Chief Executive Director of Waterways and then the Head of Waterways Strategy, so it is actually a third-tier management appointee who is the designated person.  Given the rather local authority structure and management style of the Broads Authority, I would just ask whether it is wise that somebody in that position is given that task, whether he is able and whether he is given the required access to the Broads Authority.  I trust that was a brief enough explanation, my Lord.  

   2167.  CHAIRMAN:  That was very helpful, Mr Williams.  Thank you very much.

   2168.  MR WILLIAMS:  What I would like to do now, if I may, is to invite you to move to tab 8, I think the first extract on page 1.  It refers to an agreement that was made between the BMF and the RYA at the beginning of 2007.  I have not got a signed copy of it, my Lord, but it is my understanding that it was signed on 25 January 2007.  I only really want to make a number of small points first of all, that it does seem surprising that, after the Bill had been presented to the other House, negotiations were still being conducted between the representatives of the navigation interests and the Authority.  

   2169.  If we could turn to the page which, I hope, is numbered ‘3’ which is the extract of the summary of constitution and role of the Navigation Committee, I would just like to point out that in this agreement, and this document is part of this agreement, the role of the Navigation Committee is under scrutiny once again and the new constitution and role of the Navigation Committee is laid out here.  It says that the Committee can exercise scrutiny and advice, but “with the ability, as now, to exercise delegated functions on behalf of the Authority but with no requirement on the Authority to delegate to it”.  I also would like to draw your attention to point 2.7 where it says that, “The Authority is able to delegate navigation functions to others as well as the Navigation Committee, ie, repeal s 9(8) of the 1988 Act”.  

   2170.  In the extract on page 4, my Lords, the agreement changes the situation, I believe, in relation to the Broads Authority’s Navigation Committee which was established on this basis: that the Local Government Act establishes a statutory committee constitution and structure, and this is actually in section 10 of the Broads Act ----

   2171.  CHAIRMAN:  Mr Williams, could you just say who is the author of this paper on page 4?

   2172.  MR WILLIAMS:  Me.  What I have done, my Lord, is to try and help the Committee by taking these extracts and printing them out to save us all having to go looking for them.

   2173.  CHAIRMAN:  That is fine, as long as we know.  

   2174.  MR WILLIAMS:  It says that the application of committees and sub-committees in subsection (3) shall include the Navigation Committee of the Broads Authority.  The Broads Act itself also says elsewhere in referring to navigation that, “The Authority shall appoint a committee of the Authority to be known as the Navigation Committee”, and in part 8 it says that, “Subject to section 10(14) of this Act, the Authority shall not delegate any such functions to any persons other than the Navigation Committee”.  I believe that the situation which is created by this Bill changes that, my Lord, in a way which is perhaps not wholly to the benefit of the Broads Authority.  I think it is important to realise that, so far as functions are delegated to various officers, the full executive function has been now moved to the officers.  

   2175.  My Lord, last week we were in a situation where I was cross-examining the Waterways Director about competence and qualifications of members of her staff and she pointed out, and actually I have to concede having looked more carefully through the Act, that there is no requirement in the Act for any qualification for the Navigation Officer at the Broads Authority; there is none.  There is, however, a need to consult the Department for Transport on the appointment of the Norwich Navigation Officer, and I am sure you remember, my Lords, that last week we discussed the fact that the Norwich Navigation Officer was going to be removed from the Bill and, consequently, the need to consult externally was going to be removed.  

   2176.  I would just like to say, however, that the reason for my misunderstanding is shown in tab 9, the green tab, and there are two pages to this document.  As you already know, I was actually the first Navigation Officer at the Broads Authority and these were the papers that I found in my personnel file a couple of weeks ago.  It does say that the new Broads Authority requires their Navigation Officer to hold a Master Mariner’s Certificate of Competence, preferably foreign-going.

   2177.  CHAIRMAN:  Could you then give us a reference to the date of this document and who produced it?

   2178.  MR WILLIAMS:  No, my Lord, I cannot because it was sent to me as a potential applicant for the job as the Broads Authority’s Navigation Officer.  

   2179.  CHAIRMAN:  In the 1980s?

   2180.  MR WILLIAMS:  It must have been 1988, probably in the summer time as I was interviewed in October 1988.  It gives there the person’s specification for that job.  Indeed, the person who held the job as the Rivers Manager in the Port and Haven Commissioners reported to the Harbour Master, but he was not allowed to apply for this job of Navigation Officer of the Broads Authority because he was not sufficiently qualified.  

   2181.  If you turn over to the second[sic] page, to the job description, I think you can see that the responsibility was to the Chief Executive and, in appropriate circumstances, through him to the Navigation Committee and the full Authority.  The purpose of the job is what I would like to draw your attention to because it says, “To act as the Authority’s Harbour Master”, and that is actually all I have to say on that matter, my Lord.  

   2182.  If I may, my Lord, I think in terms of the technical representation of the Petition that I am putting to you, that probably concludes the evidence that I have to present.  However, I would just like to make a closing statement of about five minutes long.  

   2183.  My Lords, the guidelines for the introduction of legislation are set out in a Better Regulation Code.  The Code, formerly in the domain in the Cabinet Office but now in a separate department, applies the following principles to public written consultation exercises, but does not apply to more informal consultations.  This Code, it is interesting to note, has been signed up to by British Waterways and the Environment Agency, but I could find no record of the Broads Authority having done so.  However, I think it would be not unreasonable to expect the Authority to adhere to these principles, so what I did was I extracted the page from the Department’s website and I would just like to share them with you, that regulation should be transparent, should be accountable, should be proportionate, consistent and targeted.  I am afraid, my Lords, I am going to have to leave you to make a judgment as to whether you share my view that that probably is not wholly the case.  “Any new framework should deliver benefits to those using the regime as well as those administering it and should facilitate public involvement in the decision-making process.  It should not contain inefficiencies that result in unnecessary burdens” and, “It should also take account of the UK Government’s regulatory reform goals leading to simplification of existing regulation and reduction in administrative effort.  In accordance with the principles of better regulation, the application of controls on unlicensed activities will only be sought when there is a clear and proportionate need to do so usually following the consideration of alternatives such as voluntary approaches”.  I think once again, my Lords, I would just ask that you consider that as a factor when you are looking at the way in which this Bill has been developed and presented to yourselves.

   2184.  As I mentioned just now, there is a clause in this Bill which allows the delegation of navigation powers other than to the Navigation Committee, as I just showed in that previous reference.  This is not now the Marine Navigation Bill, my Lords, this is the Marine and Coastal Access Bill, which has recently come into your Lordships’ House, which is being promoted by the Department of Environment, Food and Rural Affairs, which proposes more regulation for waters behind the baseline, but additionally includes the setting up of a new agency, called the ‘Marine Management Organisation’.  This is currently in the development stages and in discussion, and I have been a consultee to that Bill, so it is not like the Marine Navigation Bill, but this is actually legislation that is coming forward.  What I would just like to ask your Lordships to note is that clause 125 of this Bill states that byelaws for the protection of marine conservation zones in England will give the power for the Marine Management Organisation to make byelaws to protect MCZs in the English inshore region and help further their conservation objectives.  It does not provide this power to make byelaws in the offshore region and separate arrangements are made for Wales.  Byelaws may be used to control certain activities in the interests of nature conservation.  Local authorities have some limited powers to control activities, but they are more restrictive in their geographical scope.  I think the most important part of this clause is that subsection (3) sets out the activities which can be controlled through the making of byelaws and they are primary activities not otherwise controlled, eg the new licensing system.  Research has shown that unregulated activities can threaten biodiversity and those at highest risk are - remembering this is a marine Bill - motorised recreation, wildlife watching and land-based recreation.  The powers are drafted widely in order to allow the MMO to capture these and any other activities that are likely to threaten the site’s conservation objectives.  

   2185.  My Lords, the burden on port authorities already in terms of their conservation objectives - I should not say burden - the way in which present legislation requires port authorities to deal with conservation is really, I believe, very prescriptive and provides an adequate level of protection for conservation.  It is my view that these provisions are likely to further upset the balance in the duties of this statutory authority and make the protection of the interests of navigation more difficult. I have produced a list of all the regulations, my Lord, but I do not believe I want to bother the Committee with it.

   2186.  CHAIRMAN:  That is very helpful, Mr Williams, but I do not think we have got the power as a Committee to change the Marine and Coastal Access Bill.

   2187.  MR WILLIAMS:  No.  I am really drawing attention to the fact that the purpose of the statutory authority was set up in order to make it take account of its navigation purposes.  Indeed, one of the best ways to see the Broads area is by boat.  People come here, it is a recreation, people learn to sail here.  It is an area which has already got adequate protection through the Broads Act and a movement like this would be detrimental to the future of the Authority.

   2188.  My Lords, I am very grateful to you for allowing me to take all of this amount of your time to explain the basis of my Petition.  You have my Petition before you, my Lords.  I do believe I have tried to keep within the framework of my Petition, although I do accept that my enthusiasm for my case might have led me to stray on occasion.  I would like just to finish by saying that the Broads Authority is actually a very good organisation, it does a grand job in many respects, I just believe that this Bill is not one of their finest hours.

   2189.  CHAIRMAN:  Thank you very much, Mr Williams, that has been very helpful.  Mr George?

   2190.  MR GEORGE:  Now, Mr Williams, you gave evidence, did you not, before the Select Committee in the other place?

   2191.  MR WILLIAMS:  Yes, I did.

   2192.  CHAIRMAN:  Mr George, Mr Williams is not a witness so I do not think you can really cross-examine him.

   2193.  MR GEORGE:  My Lord, that had been my understanding.  I have raised this with authorities because it seemed to me strange in that he had not been sworn and I was told I could.  My Lord, if I cannot cross-examine that entirely accords with what I had thought was the position.  I have been raising this for several days.

   2194.  CHAIRMAN:  I know you have.  When I called you I thought you were going to make these other points that we talked about earlier.  We have heard your submission on this issue of cross-examination of Petitioners and we have taken advice and gave our ruling the other day.  I was going to ask you now to speak to those issues that you asked to raise this morning, please.

   2195.  MR GEORGE:  Certainly, my Lord.  If I could circulate, please, a paper of amendments.  (Same handed)  My Lords, this is two sides of further amendments which we would move and they cover three topics.  It may be helpful if I identify them topic-by-topic.  Of course, in the order they come here it is mixed up because of different places in the Bill and the Schedule.

   2196.  The first topic is the synchronisation of certain repeals so that the repeal takes place on the coming into force of new measures.  This is a matter which arose when on Day 4 Mr Sermon was giving evidence and he was concerned about a particular repeal and I said it would take place on an appointed day.  That is certainly provided for by the Bill but there was some obscurity in the Bill in that there were some slightly conflicting provisions in Schedule 7 and Schedule 8.  The purpose of this revision to clause 43 is to make those matters absolutely clear where one has immediate repeals and where one has repeals which only take place on an appointed date.  You will see that clause 43 is amended so as to refer to a Schedule 8, Part 1, 2 and 3.  Turning to page two of the list, that is then all made entirely clear.  There is no significant change arising as a result of that, it is a tidying up measure because the present form of the Bill was inadequate in that there were some conflicting provisions about the dates of repeals.  That is the matter which is dealt with there by clause 43 and Schedule 8 and the position will remain exactly as I said it would when I was dealing with the matter in relation to Mr Sermon.

   2197.  The second matter concerns the concern of the Joint Committee on Human Rights about Article 6 and the appointment of the Waterskiing and Wakeboarding Appeals Panel.  Your Lordships will recall that the concern related to the fact that two of the members were to be appointed by the Broads Authority and whether that gave rise to conflict with Article 6, or at any rate a potential for conflict with Article 6.  It is now proposed in Schedule 2 to leave out paragraph 1A and substitute the new 1A.  Your Lordships will straight away see, going to 1A(c), that the two further persons are specifically not to be members or officers of the Authority, nor are they to be appointed directly by the Authority but they are to be appointed by the Board’s standard committee, that is the committee expressly appointed to ensure propriety.  In that way, we would submit that any potential conflict with Article 6 is entirely removed.  I emphasise, my Lords, that it has never been the Promoter’s view that there was any conflict with the provisions as they stood, but that matter becomes by the way because we put forward this amendment which we believe entirely meets the concerns that have been raised.

   2198.  CHAIRMAN:  Mr George, could you just clarify for me in this particular draft Schedule 2, what is the difference between the one person appointed under (a) and the two further persons appointed under (c) because they are both appointed by the standards committee as I see it.

   2199.  MR GEORGE:  Because the first one is to be appointed from amongst the members of the standards committee, so there will be someone who is specifically on the standards committee though he is not to be a member of the Authority, whereas the two further persons are unlikely to be, they could be members of the standards committee provided they were not members of the Authority, but they may well be outsiders with an independent skill or knowledge in relation to the waterskiing or wakeboarding matter, but they do not have to be members of the standards committee. That is the difference between (a) and (c).

   2200.  CHAIRMAN:  Thank you.

   2201.  MR GEORGE:  My Lord, I believe those two matters are easy to explain and entirely non-controversial.  The third matter is slightly more vexed and it takes us back to the old question of the “and” “or” in relation to the temporary closure for recreation.  What is proposed, and your Lordships will see it at the top of the second page, on page 41, line 11, after “function” insert “or”.  If your Lordships recollect back, your Lordships may be a little bit surprised as to why we do not have two amendments, one to insert an “and” for a previous” or”, and one to add the additional “or” because that is what I had indicated to your Lordships on Day 3, page 15, paragraph 708 as the amendment I was going to bring forward.  I was going to add an “and” instead of an “or”.  

   2202.  That your Lordships be able to understand this matter, can I take your Lordships to our tab 3 which is the Keeling Schedule.  This matter arises at pages 40 and 41 of the Keeling Schedule.  The amendment which we do propose will add the word “or” at the top of page 41 before (c).  That is in accordance with what I said I would be promoting an amendment for, one needed that, but I earlier said that at the bottom of page 40 the “or”, which your Lordships see appearing there, would be replaced by an “and”.  Your Lordships will recall that matter.  My Lord, considerable further thought has gone into this matter and what I had not had sufficiently in mind is if your Lordship goes to the start of Section 10(2) of the 1988 Act it is in the negative: “The Authority shall not exercise its powers under this paragraph” and then we come to (b) and you have the various mattes set out.  This is page 40 of tab 3.  Having given the matter very serious consideration the Promoter believes that it would be inappropriate to change the “or” to “and”.  The “or” on its own is the correct formulation and retention of the “or” does not in any way detract from the effect which we were intending by the substitution of the “and”.  Each of these matters are separate tests which the temporary closure must comply with.  It is not a series of separate gateways, each one of which is passed to authorise a closure, rather they are cumulative.  That has been the intention all along.  To take an example: if a closure is within the six hour limit, that is paragraph 10(2)(b)(i) “it must nonetheless still ensure that other vessels may pass”, that is (b)(iii), and “must be accompanied by reasonable measures to minimise its duration and effect” and that is the new paragraph (iv)(A) and (B).  Therefore, we are not bringing forward an amendment to change one of those “ors” to an “and” because that is simply unnecessary.  However, what I have told the Committee today will be on the record of the House and, therefore, there will be no dispute whatever as to the intention behind this clause if it ever comes to be interpreted.  If your Lordships were minded to put in the “and” rather than the “or”, that of course is entirely a matter for your Lordships, but we are advised and we believe that the “or” is the correct formulation in accordance with ordinary parliamentary language given that negative in the introductory provision.  My Lord, those are the three amendments which we are putting forward and which are therefore before your Lordships.

   2203.  CHAIRMAN:  Thank you, Mr George.  We shall clearly have to consider that very carefully as well.  If we could please clear the room now for us to deliberate for a few minutes, that would be very helpful.

At 11.21am Counsel and Parties are directed to withdraw 

and at 11.33am are again called in
   2204.  CHAIRMAN:   I now call upon Mr Ping to make his statement in support of his Petition.

   2205.  MR GEORGE:   My Lord, while Mr Ping is coming forward, I have mentioned to Mr Ping that there is one document which goes to a matter which arises in his Petition.  He already knows about this, but I wonder if that document could be circulated to your Lordships.  It is the Minutes of the Broads Authority of last Friday, 23 January 2009, and it goes to a matter which Lord Oxburgh, in particular, was interested in, which is the question as to what toll would be paid if a vehicle was being repaired for a season in adjacent waters.  (Same circulated)

   2206.  CHAIRMAN:   I think you mean “vessel” rather than “vehicle”.

   2207.  MR GEORGE:   I am sorry: if a vessel were being repaired in adjacent waters.  Your Lordships will see that on 23 January it was agreed that subject to the Bill receiving Royal Assent and subject to consultation with the Navigation Committee (there is a statutory duty to consult them) this exemption should be included in the annual schedule.

   2208.  CHAIRMAN:   Thank you, Mr George.  Are you happy with that, Mr Ping?

   2209.  MR PING:   Yes, indeed, my Lord.  Thank you.  My Lords, good morning.  Since depositing my Petition with your Lordships’ House in May of last year, I have engaged in correspondence and conversation with officers of the Broads Authority with a view to satisfying some of my concerns and objections.

   2210.  In September I was granted a meeting with the Authority’s resident solicitor, Mr Hounsome, and the Waterways Director, Ms Wakelin.  At the meeting I presented a list of my proposals for compromise.  On some points I was provided with guidance and explanation, on other points the officers agreed to a review of relevant clauses within the draft Bill and, over a period of time and correspondence, a number of amendments were drafted.  These amendments are now contained within the Filled Bill and the Papers Apart.  Indeed, just last Friday, the Authority’s solicitor contacted me to notify me that a decision taken that day by the full Authority might serve to satisfy one of my concerns.  Overall, I am grateful to the officers, particularly the Authority’s solicitor, for demonstrating a genuine concern that I should be contented, and I appreciate the efforts in working to that end.  I like to believe that I have been instrumental and helpful in the fine-tuning of the Bill.  The result of our mutual co-operation is that I am content to relax my objections numbered 5 to 10 inclusive in my Petition against the Bill.

   2211.  At that meeting it was made clear to me that there was to be no avenue for discussion relative to the proposed amendments to section 17 of the Norfolk and Suffolk Broads Act 1988, which had the effect of repealing the requirement to maintain a separate Navigation 
Revenue Account.  Consequently, I was unable to elicit any explanation from either the Authority officers or the then incumbent Environment Minister capable of satisfying my curiosity as to what reason lay behind the proposal; to what practical or financial benefit might show sound purpose to a need to invoke a merger of account reporting through statute.

   2212.  The Authority’s phrase, repeated almost verbatim from Dr Packman’s submissions to the Committee in the other place, was: “The current requirement to have two accounts cuts across the Authority’s aim of having an integrated approach to the management of the Broads.”  The response from the Defra Minister was similar in its meaning and demonstrated that Mr Shaw was firmly convinced that the position with separate report accounting was obstructive to the Authority’s holistic approach to its duties, but Mr Shaw did not identify any specific obstruction.

   2213.  My Lords, I strongly favour an integrated approach to the Authority’s three duties, particularly to ensure that each of the three is afforded equal importance and energy, but I fear that to integrate what amounts to private funds paid by boat owners in exchange for a Navigation Authority service with government grant-funding specifically intended for purposes other than navigation is to risk appropriation of the revenue of one purpose by another.  I fear that my ability as a toll-payer to scrutinise the expenditure path of navigation revenue would be reduced.  My fear has been justified by examination of the account reporting format to which the Authority, the Royal Yachting Association and the British Marine Federation have included in their side agreement to this Bill.

   2214.  The legal validity of the side agreement has been brought into doubt in the other place, and appropriate action has been subsequently taken to ensure that some of the agreement’s provisions are now on the face of the Bill.  The agreed account reporting is not, but I do understand that it would not be practical to include it in legislation.  Therefore, I have no alternative but to assume that the reporting format is wholly binding upon the Authority.

   2215.  To demonstrate exactly how my ability to scrutinise the proposed account reporting would be critically reduced from the present position, it is essential to be mindful that the action of dredging of the Broads’ waterways (those which are not isolated apart from the navigation system) carries benefits for all three of the Authority’s purposes.  Routine dredging is not merely a necessary action for navigation to be sustained,  but is vital to the very presence of the unique habitat.  In time much of the Broads’ watercourse complex would simply heal up into a tiny scar of its former self if left to its own devices.  This fact is recognised by the Authority as can be seen in the first sheet of my tabled papers.  This paper is the introduction page from the Authority’s sediment management strategy 2007, and it cites routine maintenance dredging for the combined purposes of securing a navigable water deck and improving the aquatic habitat.

   2216.  The second paper is an extract from a communication sent to the then Authority Chairman from the Environment Minister of the day, the Right Hon Alun Michael MP.  I should apologise for the quality of the copies, but I think it is clear to see, in the penultimate paragraph, that the Government recognised the benefits of dredging to all three Broads Authority purposes.

   2217.  My Lords, I ask that we then refer to the Promoter’s bundle, the obverse side of the penultimate sheet in the entire bundle is page 16 of the Broads Authority’s annual report for the year ended 31 March 2008.  This is a condensed report, of course; it is not the fully detailed account, but nonetheless transparent.  At the top of the left-hand column we can see the Navigation Account: expenditure for dredging – a figure of £404,500.

   2218.  The source of this revenue is shown as tolls and other navigation related income.  In the right-hand “General Account” column we can see an allocation to dredging of £250,000, the source of the revenue being largely National Park Grant from Defra.  The note numbered 2 explains that this sum is added to the Navigation Account figure to arrive at the total dredging cost.  That is all very clear and transparent; I can readily identify the year’s total dredging cost and I can see the ratio of input from navigation sources and from National Park funding.  I can also see that navigation revenue has not been used for anything other than navigation purposes.

   2219.  My Lords, I ask you to return to my little bundle of papers, the third sheet.  This is the extracted first page from the accounting format appended to the external agreement endorsed by the Authority, the RYA and the BMF.  This is the accounting format to which the Authority will be bound should the Bill be allowed to pass into law.

   2220.  In the income category we can see that all receipts from government, by way of routine National Park Grant, will be assigned to wholly National Park duties.  There is no mark in the central column which might have indicated a provision for the regular National Park Grant to be shared in some proportion between National Park duties and navigation duties.  The right-hand, wholly navigation, column receives its revenue entirely from tolls and minor navigation disciplines.  There is a provision for additional, extraordinary, one-off National Park Grant to be shared in accordance with an action plan agreed with Defra.

   2221.  My Lords, turning over to the fourth page in my bundle, we have another extracted page from the same appendix to the external agreement.  The central category on the page is “Dredging”, and we can clearly see that all dredging costs are to be funded from the wholly navigation column.  This correctly balances the previously shared extraordinary grant by assigning it to dredging, but it appears impossible for any fraction of the routine National Park grant to be assigned to dredging.

   2222.  Given that it is recognised that routine dredging is performed jointly in the discharge of each of the Authority’s duties, I can arrive at only one of two possible conclusions: firstly, that it is intended that navigation revenue should fund the National Park proportion of routine dredging, or that the merged account format is insufficiently transparent for me to identify any ratio of cost sharing between the revenue sources.  Indeed, it is not possible to see where the National Park funds make any contribution to National Park dredging.  If the former is true then the Authority will have severely reduced its ability to provide the Navigation Authority service.  The Navigation Revenue fund will have been substantially drained by the application of toll-payers’ contributions to National Park duties.  I submit that such an eventuality would cut cost the Authority’s duty to approach its three purposes equally.  Should the latter be the case then I submit that clause 11 of my Petition against this Bill stands proven.  The requirement of section 17 of the 1988 Act, if amended as proposed in this Bill, to ensure that navigation expenditure equals navigation income, will appear to have been satisfied, but it will appear to have been satisfied only because the National Park liability has been rendered invisible within navigation expenditure.

   2223.  On occasion I have suggested to Authority officers that to maintain clarity and transparency in reporting of revenue account might go some way to rebuilding a positive relationship with toll-payers.  I am hopeful that such an outcome will be concluded.  My Lords, I am done.  Thank you.

   2224.  CHAIRMAN:   Thank you very much, Mr Ping.  That was very interesting.  Are there any questions from the Committee?  No.  Very clear, very concise and thank you very much.

   2225.  MR PING:   Thank you, my Lord.

   2226.  CHAIRMAN:   Can we please clear the room for deliberations.

At 11.47 am Counsel and Parties are directed to withdraw

and at 11.52 am are again called in
   2227.  CHAIRMAN:  I now call upon Peter Waller to present his statement in support of his Petition 
   2228.  MR WALLER:  Thank you, my Lord.  My Lords, I have been reading the transcripts for every day and I would like to correct one misconception before moving on to my Petition in detail. On the first day Dr Packman made a point that he knew that one of the Petitioners had attempted to cross Oulton Broad whilst speedboat racing was taking place. There were no names but I happen to be the only Petitioner who lives on Oulton Broad, so I can only assume he was referring to me.  I did have a disagreement with one of the river Broads rangers when I was establishing my legal right to navigate Oulton Broad as a boat owner.  I did not at any time attempt to cross the course where the boats were racing and to suggest that I had been stopped from doing so I felt rather incorrect.  I consider myself to be a sportsman, I would not stop somebody else racing. I have a perfect right to navigate from one end to the other and that is what I was doing. 

   2229.  That over, if I can turn to my Petition, which is the most important part for me, it is largely based on the perspective of an angler, somebody who hunts fish.  We do have a long heritage of hunting and fishing from boats on the Broads.  I mention heritage because one of the requirements of the existing Broads Act is that the Authority does protect our heritage and I feel it is worth looking after.  It is our custom to go off the beaten track, indeed we have boats on the Broads, the Norfolk Punt, for example, it is claimed to float on a dew pond.  We will go off the beaten track after our prey.  I think the Bill attacks our custom and our heritage.  I believe there is no question that the Broads are tidal, they are the arms of a salt water estuary. Common sense suggests, if nothing else, that man has fished the area since prior to 1189, thus I believe it is a common law right of prescription which allows us to fish on the tidal rivers of the Broads. 

   2230.  I understand that a book was written in 1786, the De Jure Maris by Sir Matthew Hale.  He recognised the public right of fishing in tidal waters as a legal pillar upon which an angling sport is based. Allow me to quote: “Yet the common people of England have regularly a liberty of fishing in seas or creeks or arms thereof as public piscary and may not, without injury to their rights, be restrained from it”.  I think this public right is being proven to exist in law. 

   2231.  It is my understanding that the rights of navigation over tidal water have been unchallenged since early history, it is a right that supersedes those of the Crown.  I believe this right is now being challenged by the Broads Authority Bill.  It is my concern that, once this right is lost, it will be lost forever, therefore in my mind I believe nothing in this Bill should be allowed to restrict access to tidal waters. 

   2232.  I will not refer necessarily back to my Petition unless required because obviously you have read it or will be reading it, but there are things I do wish to mention.  On the first day of this hearing our learned friend,  Mr George, made the point that Parliament should have the ability to supersede both common law right and Magna Carta.  I accept that is right and proper in principle, the mark of a fair and reasonable society, however I would also respectfully suggest any form of basic right, especially a right dating back many hundreds of years, has an inestimable value because once it is lost, it is lost forever. I suggest the Broads Authority’s challenge to the ancient and established right to freely navigate tidal waters is wholly objectionable and should be energetically resisted. 

   2233.  I made a point in my notes, just a quick one, it is highlighting my thought that to navigate the Broads and fish the Broads is a right of heritage and I feel that is being threatened. On day one of the hearing it was suggested, quite correctly, that many of our broads are the result of medieval peat digging.  What must also be remembered is much of the area was once open estuary tidal water.   It is also a fact that many of the broads, my own local Broad, Oulton Broad, was already an open water when it was enlarged by peat extraction.  It is not the result of peat extraction, it was simply enlarged.  In medieval times the tidal rivers of the Broads would have been used for the transport of vast quantities of peat and other goods.  Indeed, that was how the Broads were created, not by nature, but by man and commerce. The Broads and the associated rivers are part of our industrial heritage. It was made clear on day one that the Broads is an international wetland.  It is also our cultural heritage as an industrial site and it is also a site of immense importance to the boating fraternity and the angling fraternity. 

   2234.  As on the canals, boats were developed that were suitable for the local conditions, in this case in Broadland it was the Keel or the Wherry, both descendants from the Viking longships. They have been around for an awful long time.  Our heritage is a long and distinguished one. In my one case, my family has been on the Broads for an awful long time, I can take them back basically to the Danish and Viking invasions, so I think I have a claim on the heritage of the Broads.  

   2235.  As with all commercial highways, the Broadland rivers were altered and maintained to facilitate the ease and movement of cargo.  The very character of modern Broadland owes more to its industrial and commercial usage than any other factor. A feature of Broadland is the staithe, an area which has provided the right of access to the tidal rivers for villages throughout Broadland. Indeed, this access and network estate is part of our heritage, something which should be valued.  Why I have mentioned staithes is because, for example, staithes exist on the Trinity Broads. Mention has been made of adjacent waters and that the Trinity Broads are not classed as an adjacent water.  It is my contention they should be because of public safety. The definition of an adjacent water is notwithstanding fixed engines with things of that nature, the water beyond is an adjacent water and clearly the Trinity Broads are. 

   2236.  That takes me to the quick one on the issue of adjacent water, which affects me personally. I think the definitions are unclear.  I think it appears that an ability is being asked to pick and choose as suits the Authority and that concerns me. Either all adjacent waters are that or they are not. 

   2237.  We have heard during the course of the hearing that the Authority embarked on the Broads Bill producing the consultation draft and I believe they have done so without previous discussion with angling or boating interest. Indeed, I would suggest that the Authority was entirely naive in its initial approach to the Bill. For a number of years I was a member of the Navigation  Committee at a time when the Bill was introduced. The Bill was presented to us on the draft as a fait accompli.  Nobody came and asked, “What do you guys want of the Bill, what do you think is wrong with the existing Bill?”, we were asked basically to approve what was put in front of us. Despite the obvious experience of the Committee, we had no previous input and I think that is regrettable. Many of us were around when the original Bill was drafted, the 1986 Bill. I was involved with that through membership of an Oulton Broad Users committee.  My father was involved as a member of the Oulton Broad, there was another committee, I have forgotten its name now, but basically he was involved.  I know the history of it, it is a long, long one. 

   2238.  Allow me to go back to the existing Broads Act. Back in 1986 I was a member of a consultative committee, the Oulton Broad User Group.  Indeed, it was at a time similar to where we are now; the then Bill was shortly off to the other place.  Back then the Authority employed a thoroughly competent and qualified gentleman by the name of Mark Wakelin. Mark was in a league of his own, thoroughly able. Mark attended a meeting of the User Group in a capacity representing the Authority.  It was agreed all round that the powers within the Bill at the time were thoroughly objectionable. These related to the powers of closure and control. Mark Wakelin asked us to withdraw our objection in order to facilitate the passage of the then Bill. We were all keen to see the Bill go through and if we had objected, it would have been stopped, so we agreed. My understanding at the time, other stakeholders agreed exactly the same thing. We are now in a situation where the Authority has not only gone back on an agreement between gentlemen ‑ unfortunately I suspect the minutes relating to that have since been lost ‑ and they now wish to strengthen these powers. These are the powers of general direction and special directions. I have written down here. “Whilst I suspect those agreements were minuted, since the User Group has long since disbanded, I suspect regretfully they have disappeared”. 

   2239.  I am concerned that what was in the previous Bill as objectionable is now being added to. It has been stressed both by our learned friend Mr George and Dr Packman that the New Cut is not public navigation. I am not a legal person but I respectfully suggest that there is sufficient case history as to be able to cast doubt on that claim. However, if the Authority’s contention is upheld and it is accepted that the New Cut is not a public navigation, then it must follow that neither Oulton Broad nor Oulton Dyke are public navigations. 

   2240.  Mutford Lock, the navigable channel across Oulton Broad, Oulton Dyke and the New Cut were all created as part of the Lowestoft to Norwich Navigation created by an Act of Parliament in 1826.  The New Cut was created between St Olaves and Reedham and was an alternative and shorter more convenient route to the natural channel that went via Breydon Water. Oulton Dyke provided a shorter and more convenient route between Oulton Broad and the River Waveney.  It is an alternative route which is now known as Slutton’s Dyke. There are similarities and this concerns me. Either the New Cut is a public navigation and thus Oulton Broad and Oulton Dyke is or it is not. 

   2241.  The navigable channel that was provided by the Lowestoft to Norwich Navigation has been in use without hindrance by the general public for well over 100 years.  I respectfully suggest that the right of navigation has long been established by unopposed custom. May I also suggest that since there must now be doubt to the validity of the claim of the authority, this issue is settled before the Bill goes back to the other place once and for all. 

   2242.  The Broads Bill asks for the right of a gentleman of questionable qualification to be able to tell us where, when and how we can navigate. I put it in my Petition and I really do not need to add to that unless anybody has got any questions on that, of course. This is always a tricky one, but I think we have to have a question of trust. I go back to what was said about the 1986 Bill when an agreement was agreed between gentleman, it disappeared. In relation to special directions, a term ‘damage to property’ is used and this concerns me.  How might property be defined?  I firmly believe it will be used as a means of preventing anglers hunting and roaming the Broads as they are accustomed to doing and have done so for generations. We have in the Broads system Horsey Mere.  Horsey Mere is a water on the north part of the Broads.  I do fish there occasionally and efforts have been made to dissuade fishermen from going there.  The Common Market has produced a directive telling us that if we disturb wildlife we are liable for a fine of £20,000. I do not think that is unreasonable if we do it maliciously but the threat of a £20,000 fine was used as a means of dissuading us from navigating Horsey Mere and I find that rather strange. 
   2243.  I do not believe for one moment the directive was ever intended to be used as a means of preventing navigation, yet the Authority appeared to choose to use it as such. In giving the Authority these powers that they are asking for, I go back to the question of trust, trust that they will use the powers in the way they were intended, I am concerned that the use of the word ‘property’ will be misconstrued.  In other words, it will be claimed possibly that we are damaging property by navigating in shallow water. I do not think I need to take that one any further. 

   2244.  Speedboat racing has been taking place on Oulton Broad for 100 years now. It takes place by general consent of other Broad users and it has successfully been marshalled and managed by a speedboat club until the Authority became involved. The Port Marine Safety Code was thrust upon an Authority that appeared to be quite pleased to accept it. The Authority sifted through existing legislation for a means of curtailing navigation on Oulton Broad by those quite legally entitled to do so. This action was challenged by several  riparian owners, myself included.  I make no bones about it, I challenged the Authority’s ranger and exerted my right to navigate outside the navigation channel. I think that right to navigate down the channel will be lost with the Adjacent Water Act.  I will lose a privilege that I have.  The Authority has made no suggestion that they would compensate me and my kind for loss of amenity.

   2245.  I have the right at the moment to moor my boat where I wish out of the navigation channel in Oulton Broad.  I believe I would lose that right.  I have a right to have a rowing boat on my garden and row out to a moored boat.  I do not license it, I am not expected to, but, under the new provisions of the Act, I would be expected to. 

   2246.  I do accept that safety to a reasonable level is important, and I do not have an issue with that.  I do have an issue with an Authority that is prepared to manipulate the original intent of legislation to suit its own needs.  I believe this has happened in the past and I believe we should have a Bill which prevents similar from happening in the future.

   2247.  When the first draft consultation document was produced, it was immediately clear that the Authority had produced a wish-list, and a wish-list that was only partially about safety.  This has been raised by others, it is not a unique feeling on my behalf.  It was also apparent that the safety issues could, as has happened with the Boat Safety Scheme, be achieved by byelaw.  Let us be clear right from the start, that the Bill was more about control than it ever was about safety.  Had the Bill been trimmed back simply to safety issues, then I do not believe any of us would be here today.  The wish-list clearly showed an Authority that wished to be able to tell us where, when and how we might go boating and fishing.

   2248.  As an angler and as a Broads angler, most of my fishing is from boats.  To me, it was immediately apparent that those freedoms are under threat, especially with the special directions.

   2249.  The Bill has been modified following public concern and protest.  Safety measures and side agreements have been put in place, but these all relate to the boating bodies, and the angling fraternity has been left out of such safeguards.  In fact, I do not believe that the angling fraternity has really been consulted.  I say that as a member of the Broads Angling Strategy Group.  I sit on that committee and it is only that I introduced the draft Bill to the Broads Angling Strategy Group that they became aware of it.  The Authority did not approach us in the first place.

   2250.  The very nature of Broads angling is that we do tend to stray off the beaten track, as I have mentioned, and the modified Bill that we have now before us, despite safeguards, I believe is still a threat to anglers.

   2251.  That, my Lords, basically is me.  I feel very strongly about these issues.  I do feel that my personal liberties are under threat and I do believe that I will lose a right of usage, I suppose, if the Bill goes through in its present form.  Thank you for listening to me.  If I have gone out of procedure, then I do apologise.

   2252.  CHAIRMAN:  No, and thank you very much.  Are there any questions from the Committee?

   2253.  LORD METHUEN:  Can you tell me for how long tolls have been raised on boats on the Broads?

   2254.  MR WALLER:  It is my understanding that tolls have been around from about at least 1920, if not before.  I do not know the answer specifically.  As far as Oulton Broad is concerned, whilst it was always accepted as an adjacent water and we did not pay a toll for many, many years, it was agreed, if my memory is correct, that we should pay a toll from about 1950-ish.  The reason for that is that Oulton Broad needs constant dredging.  It is at the end of the waterway and accumulates a tremendous amount of silt.  The people of Oulton Broad accepted that they could not cope with dredging and they needed help and it was agreed that the Broads Authority could collect a toll off Oulton Broad in return for the fact that they would do the dredging, but that was only the navigable side of it and it was not the adjacent sides of Oulton Broad.  I hope that answers your question.

   2255.  CHAIRMAN:  Thank you, Mr Waller.  Could we please clear the room again for deliberation.  

At 12.16pm Counsel and Parties are directed to withdraw

and at 12.27pm are again called in
   2256.  CHAIRMAN:  Mr Williams, I believe you are going to speak on behalf of Mr Atkins first so that you can get some papers ready over lunchtime, so I invite you to speak on behalf of Mr Atkins, Petition number 12 first.

   2257.  MR WILLIAMS:  Can I say that I apologise for this because actually I did not expect to be talking for Mr Atkins until later, so his papers are not readily to hand.  

   2258.  My Lords, the Petition of John Atkins is being presented as a statement by me because, regrettably, Mr Atkins, who is 77 years of age and is a long-time lover of the Broads, is presently in very poor health and is waiting to go into hospital.  He has a number of disabilities which would actually make it very difficult for him to come and, my Lords, he does regret this because, in spite of his age and infirmity, he did feel that this issue was important enough for him to come to the House.  I think that is probably the first point I would like to mention.

   2259.  Not only is Mr Atkins a Broads lover, but he is a member of an organisation called the ‘Broads Society’, and the Broads Society was set up well before the Authority.  The intention of that Society was to create the conditions for the setting up of the Broads Authority, so, in that sense, the organisation of which he was a part was part of the organisation which led to, supported and encouraged the political move which came to create the Broads Authority.  He is also a riparian owner.  He has a number of boats, a sailing boat and an electric powerboat, and he has lived in this location since the time when he was a child.  

   2260.  One of the other things he has done is he has worked as a volunteer organiser for the Broads Authority in an organisation called ‘Broadsword’.  We have heard from the Broads Authority that we do have a problem with riverside vegetation.  Once it gets going, of course the quality of the sailing deteriorates because the wind runs along the river length rather than ever going across it, so Mr Atkins is a member of Broadsword which is a group of volunteers who do sterling work for the Authority in terms of keeping the vegetation down in certain places where it starts to overgrow.  Indeed, in that sense, they work to the direction of the staff of the Waterways Director.  

   2261.  Mr Atkins is concerned about this Bill on a number of levels.  I think the first one, and it appears in his Petition thus, is that, throughout all of his life while he has lived where he has, he has been a supporter of the organisation and has been what you might describe as very much a yeoman in the sense that he sees his life and his work in terms of his freedoms to navigate and sail on the Broads, and he is concerned about the way in which the Authority has set about imposing upon the users of the Broads a system which is essentially rather bureaucratic, a bit overbearing, which deals not so much with how people can join together to create the enjoyment that everybody wants from the Broads, but actually is looking as though it is imposing things on it and rather dampening the atmosphere in the sense of having people who come round in their boats and issue directions and so on in a way which, he feels, is in some ways rather bureaucratic and not really necessary.  It actually is a comparatively recent phenomenon and he does not think that the Authority was set out like this at the outset.  

   2262.  From his own point of view as well, he is concerned about the adjacent waters issue because he has a dyke on his frontage and people and some of his friends use this dyke to tie up their boats from time to time, and he was concerned that the way in which the Authority was creating the issue about adjacent waters was really a bit unnecessary.  He felt it was creating a problem which really did not exist and he said to me at one stage, “I can’t see why this has become a problem, whether the boats are in the navigation or whether they’re in adjacent waters”.  Of course, from his own point of view, he has always kept his boats tolled and he has had his boats brought to standard inside the Boat Safety Scheme, and indeed he says he speaks for a lot of, what he describes as, ‘Broadsmen’ in that it is not as though they are a load of criminals trying to get away with everything, but most people who use the Broads recognise it for the beauty that it is and they really just want to go about their private enjoyment.  

   2263.  My Lords, that, in essence, is the nature of his Petition, as you know, and I think that he would have wanted me to say that he thinks that the bureaucracy has actually overtaken the way in which he sees that the management of the Broads should be.  My Lords, that is my submission on behalf of Mr Atkins.

   2264.  CHAIRMAN:  Are there any questions from the Committee?  No.  We wish him a speedy recovery.

   2265.  MR WILLIAMS:  I will pass that on to him, my Lord.  

   2266.  CHAIRMAN:  Well, on the basis that you need to do some photocopying, could we adjourn now until quarter to two, if that would be convenient.  It gives you the hour and enables us to keep the pace moving.  

The Committee adjourned from 1.37pm until 1.47pm

   2267.  CHAIRMAN:  Mr Williams, I believe you are going to now introduce Mr Campbell as a witness, and there he is.

MR JAMES CAMPBELL, Sworn

Examined by MR WILLIAMS
   2268.  MR WILLIAMS:  My Lords, if I may beg another indulgence, I regret when I was finishing off my presentation this morning that I was under the impression that you had a document before you that you were able to see with me and I have learned that was not the case and it had not been circulated.  I wonder if the Committee would allow me to circulate that now.

   2269.  CHAIRMAN:  Yes, of course.  What is it concerning?

   2270.  MR WILLIAMS:  If you remember, my Lord, I was talking about the extract from the Department of Business Enterprise and Regulatory Reform and the requirements for consultation and also the reference to the Marine Coastal and Access Bill.

   2271.  CHAIRMAN:  Thank you very much, that will be very helpful.  (Same circulated)  I think if the Committee wish to ask you any questions on it we will probably do it after this present witness.

   2272.  MR WILLIAMS:  That is understood, my Lord.  My Lord Chairman, many of the points that Mr Campbell had in his Petition have been covered by fellow Petitioners and it is not his intention at all to return to them, but if I may I would like to address the evidence largely around item nine of his Petition which contests the preamble of the Private Bill.  The first thing I would like to do, if I may, is to ask Mr Campbell if he would tell you something about himself.

(Mr Campbell)  A question, I confess, I was not expecting.  I would describe myself as an experienced yachtsman.  I grew up on the Broads, I have sailed there since I was extremely small.  I still have my first boat which was built in Wroxham by my father when I was age 12.  Strange things happen to Broads yachtsmen as they get more competitive.  They either begin to find it claustrophobic or they develop a need through competition to sail in open water, tides and waves.  Broads yachtsmen tend to be extremely good on close boat angling and spotting wind shifts which is paramount in getting a boat quickly to a weather mark.  I have always defined the Broads as a great place for old men and children, and I am probably beginning to fill the former category.  I make a living as a yachting journalist and writer, a local author and a yachting author.  I edited, wrote and published Hamilton’s Navigations for ten years.  

   2273.  Thank you, Mr Campbell.  The first item that we would like to consider is the proposed takeover of the Lower Bure and part of Breydon Water from the Great Yarmouth Port Authority.  I wonder if you would like to tell us about what your concerns are in this regard?

(Mr Campbell)  My Lords, the takeover of Breydon Water and an area from Great Yarmouth Port Authority is also covered in clause 11 of my Petition.  Currently the Broads Authority are already acting outside their existing boundaries in as much as they are patrolling this area and we are advised that Great Yarmouth Port Authority already have rights of general and special direction.  There seems little practical benefit in a formal change of responsibility beyond extending the scope and size of the Broads Authority.  We also heard that no financial deal with the current port operators has been struck.  I sit on a relatively minor Great Yarmouth Port Authority committee.  Also, we have already heard that the Port Authority, which is, incidentally, a trust port has leased all of its assets, apart from their pilotage service, to a private port operator trading as East Port Great Yarmouth Limited.  The cost to this company of retaining Breydon Water is really very low, whilst there is some income from harbour dues, for example mainly from inshore fishing vessels moored in the Lower Bure.  I raised this proposed transfer informally at a meeting with both the managing director and the harbour master of Great Yarmouth Port Authority.  When I suggested the Broads Authority might wish to be paid to take this area over, the suggestion was ridiculed.  In hard financial terms, this company has a new harbour, it is built but it is not trading yet.  It will take some considerable time to establish and, as it happens, their timing could not have been worse.  It may be stating the obvious but ports precisely reflect the state of world trade and I suggest it will be several years before this particular venture becomes profitable.  Similarly, I think it is acknowledged that the Broads Authority has not fully kept its own waterway maintained and has no source of additional funding of its own for extending its level of commitment.  I submit, my Lords, that the premise “I would like this legislation just in case I can do a deal one day” is not a satisfactory basis for application for legislation.

   2274.  Thank you, Mr Campbell.  I wonder if I could just ask you to tell me about the reaction that you had when I presented you with the paper which had been produced by the Broads Authority, by the committee, in respect of their general directions, and in particular with the question of navigation by night?

(Mr Campbell)  Yes, certainly.  My Lords, my own boat is 35 feet long, it is a classical broad sailing cruiser, it is registered on the National Maritime Museum Historic Ship Register.  It is 35 feet long and has a five foot bowsprit on the end of that and a 50 feet mast that I can raise and lower, counterbalanced, on my own.  I should say, and I should perhaps have added it to my list of occupations, I took the deck off some four and a half seasons ago.  I have not touched her for a year to put it back because I have been helping a friend who is not very well complete a Broads 1 design, so perhaps I should have said I am also a part-time boat builder, or have become one.  I like to set myself the discipline of sailing between Broads centres.  You see a lot more of the river like that and the mast is most adequate over the trees.  Navigation by night, I invariably go through Great Yarmouth in the small hours.  The tides do not work on lighting up time.  This is often a trip I have to do on my own because it is very difficult to persuade someone to come with you at 2.30 in the morning and there is nobody else about.  The overall length with my mast down is 70 feet, it is too wide to turn round in the river, I cannot stop it effectively with the tide under me, it is much better to do it when there is nobody else about and if I get the time wrong or something I can hang off a dolphin and have a sleep and wake up and carry on.  It is a sensible way of using the tide and really I think that is the safest thing I can do with it.  Hire craft are not permitted to navigate on the Broads by night simply because they do not have navigation lights.  For those that do have them fitted to private boats I see nothing wrong with it at all.  Mr Williams, that was certainly my reaction to that suggestion.

   2275.  Thank you.  I think there was a question that perhaps might have arisen about the navigation byelaws.  I wonder if you could tell us a little bit about your perspective on that.

(Mr Campbell)  This is covered in clause 9 of my Petition in terms of justification of this Private Bill.  I think the Broads Authority really has a small navigation and realistically it can be stated not to be over-endowed with maritime qualifications amongst its staff.  Against this background it is my contention that the Broads Authority has displayed a tendency of what I might describe as reinventing the wheel. A good example of this is their navigational byelaws.  There are a set of international collision regulations recognised all over the world but not on the Norfolk and Suffolk Broads, and there are differences.  When two sailing craft meet Broads byelaw 22, and there is no need to refer to this, gives priority to a sailing vessel on a starboard tack.  Under the international collision regulations it permits a vessel running before the wind to have right of way in some circumstances.  Another example is byelaw 24 states in its heading “Sailing vessels are not permitted to impede passenger vessels”.  That is a pretty straightforward statement but, unfortunately, the heading is not part of the byelaw.  If you read on, paragraph one goes on to state:  “Paragraph 1 shall not be construed as relieving the master of a vessel to which it applies of any obligation to keep out of the way of a sailing vessel”.  I know the gentleman who wrote this who owned up that he fudged it deliberately.  Firstly, I believe that it is important that all skippers know their responsibility.  Secondly, we have a major problem in the event of a serious collision, and it could be a 160 person passenger vessel, at the point where these two codes change.  Against that background, part of the justification of the Broads Authority for this Private Bill is that it proposes to create several more legal situations unique to the Broads and on previous form I do not believe they have the greatest track record for it.

   2276.  CHAIRMAN:  Could I just ask the witness a question, please, Mr Williams.  You mentioned the difference between when two sailing vessels are on a collision course, the one on the starboard tack has priority.

(Mr Campbell)  Under the Broads byelaws and under the international yacht racing rules.

   2277.  CHAIRMAN:  You then went on to say if you are running before the wind you have got priority.  I have never come across that anywhere else in any other rule.  Perhaps you could say where that happens.

   2278.  MR WILLIAMS:  That is from the international collision regulations, my Lord.

   2279.  CHAIRMAN:  For two sailing boats?

(Mr Campbell)  Yes.

   2280.  Is it?  Right.

(Mr Campbell)  We have three different systems if you include the international yacht racing rules.  My contention is it would be better to have one single system so that everybody knows where they stand.  Does that satisfy you, my Lord?

   2281.  CHAIRMAN:  I hear you.

   2282.  MR WILLIAMS:  Thank you, Mr Campbell.  We have probably picked up clearly enough the point about the differences between the international collision regulations and the Broads byelaws.  I would just like to go on from this and ask you about adjacent waters, which is another clause that is in the Bill.

(Mr Campbell)  This is a proposal within this Bill for another, in my view, complicated legal system unique to the Broads.  The definition of “adjacent waters” frankly seems to be variable: one day it is an adjacent water and depending on who is moored in it the next day it is not, and vice versa.  In English law we have some quite well-established precedent on tidal water.  Most of the Broads are tidal.  I suggest this would be a much more sensible system to use rather than reinvent this particular wheel. We have heard the Broads Authority Chief Executive state that he feared this would bring him into conflict with local landowners.  In fact, I believe I am right in saying that several years ago the issue of private Broads was set aside as an objective for the Authority to address within five years, as far as I am aware to date without result.  I would like to add to that, my Lord.  Over half the open water, beside the Upper River Bure in this quasi national park, is closed to the public.  Any potential legal action with a landowner I suggest might well turn out to be cheaper than the cost of promoting this Private Bill.

   2283.  Another provision that you have included in your Petition is about general and special directions.  I think they are referred to in clause eight of your Petition and I wonder if you will explain what your concerns were at that time?

(Mr Campbell)  Yes.  My Lord, I have looked at these general and special directions and I understand a need has to be justified for legislation.  Taking this in the context of the Marine Safety Bill and Harbour Revision Orders I find it difficult to justify a need by way of Private Bill.  A number of harbours have already used a Harbour Revision Order to establish their own special and general directions.  It has been done before and certainly without the expense of a Private Bill.  We have, my Lord, heard something about powerboat racing on Oulton Broad, with which, I might say, I have absolutely no connection.  In fact, I can honestly say that whilst I respect another man’s hobby I find powerboat racing rather tedious.  However, Waveney District Council is very keen to maintain this port at Oulton because it brings a considerable number of tourists and income into what is their third-largest area for tourism.  We have heard that powerboat racing has been carried out at Oulton since 1903 and competitors then travelled at about 12 miles an hour.   The Lowestoft and Oulton Broad Motorboat Club has always carried out its own course marshalling with fast dories.  These marshals had no particular authority but I can assure you were more than capable of effectively putting their views across.  Today, I understand the Broads Authority has taken over that role and I understand charges the Lowestoft and Oulton Broad Motorboat Club for the privilege.  We heard evidence from Mrs Wakelin that there was a 1.8-metre target for depth generally acceptable for dredging on the Broads which I do not believe has been achieved in all locations.  I am fairly confident that the RYA recommendations for powerboat racing requires six feet of clearance underneath an upturned powerboat to enable recovery of an unconscious driver and there is a three-foot tidal rise and fall at Oulton Broad.  The ability, my Lord, I suggest, to issue general and special directions can be established by a Harbour Revision Order and this has been acknowledged by the Chief Executive in his testimony.  On this basis, I suggest there is no justification for additional powers provided by this Private Bill.

   2284.  Can I ask you if you would just explain for our benefit what other additional schemes you see have been used to justify the Private Bill, and what your estimate is of how much it has cost?

(Mr Campbell)  My estimate is purely an estimate.  I suspect this Private Bill would have cost £500,000 by the time it is finished.  I am sure someone will correct me if that is not right.  It must be of that order.  My point is that this would be best left to national bodies and legislation rather than permit the smallest member of the National Park to run across national legislation and with confusing diversification.

   2285.  The Bill is about boat safety, is it not, and I was wondering whether your concern about the way in which the boat safety issue has been dealt with has reached the level at which you would want to draw it to the attention of the Committee?

(Mr Campbell)  Thank you.  I should like to do that, my Lords.  Item 11 of my Petition concerns boat safety.  I do not think anybody would seriously contest the desirability of having safe boats, yet perhaps in passing I should point out that even without a Boat Safety Scheme the Broads were proven to be the safest inland waterway in the United Kingdom.

   2286.  CHAIRMAN:   I think it is not number 11, because that is to do with Breydon Water, is it not?

(Mr Campbell)  I apologise.

   2287.  LORD TRIMBLE:   It is 5 or 6.

(Mr Campbell)  It is 5 and 9, my Lord.

   2288.  MR WILLIAMS:   Thank you, my Lord.

(Mr Campbell)  There are a number of both European and national initiatives on boat safety and, once again, I think that we have an EEC Recreational Craft Directive; we have national Boat Safety Schemes, all manner of these things being brought out.  I believe it would be better to have these as standardised rather than specialised.  Regrettably, my Lords, there is a local perception accompanying this of an unaccountable authority in what is seen in some quarters to be an apparently uncontrolled binge of empire building.  The Great Yarmouth Port and Haven Commissioners looked after our rives well with 14 river staff.  At the time they were criticised for giving insufficient attention to conservation, which was not actually part of their brief.  Twenty years ago the Broads Authority was formed and started out with 28 staff.  We have heard various estimates of their headcount throughout this hearing, and the last I came across was 170 staff employed.  I really feel this bureaucratic growth does not sit well with the Norfolk man, particularly when it is apparent that the rivers have not been maintained properly.  There is nothing quite so eloquent as a sailing boat hard aground.  I suggest, my Lords, that to further specialise and expand this central bureaucracy is not going to help in maintaining our waterways.

   2289.  Can I ask you, for the sake of clarification, when you were talking about the national Boat Safety Scheme, were you actually referring to the inland waters boat safety scheme which is operated by British Waterways and the Environment Agency?

(Mr Campbell)  I was.  It is not, my Lord, a national boat safety scheme but it seems to be often described as such.

   2290.  You were the publisher of Hamilton’s Guide, you told us before.  The Committee has seen an out-of-date copy of Hamilton’s Guide.  I wondered if you could just explain how you derived the depth of water which was published when you were compiling that work.

(Mr Campbell)  Yes, my Lord.  I took over this publication in 1996, and I produced it for 10 years.  It was started off by a man called Claude Hamilton, who went across the whole of the Broads and dutifully echo-sounded it with a stick – crude and effective.  I have to say, in passing, I suspect for purposes of espionage.  I am confident of that, yet I cannot prove it, and he has been dead for a number of years.  There are problems with echo-sounders in such a shallow water; sailing boats do have problems going aground.  An electronic echo-sounder is just not sufficiently accurate to work within a foot of what I might describe, my Lord, as a gloopy, muddy bottom; as a liquid, muddy bottom; it does not work and the sailing boat heels.  There is also a problem with a sailing boat when its keel is within about nine inches of the mud; at that point there is a vacuum that develops between them, the weight will show mud in it, it will be pulling up mud and it will slow the boat down.  So just enough to float actually is insufficient.

   2291.  You have just produced a little bundle of documents for the benefit of the Committee.  The first one looks like a photograph.  Perhaps you would give me any comments you have on the issues that have been submitted by the Broads Authority as it relates to your Petition.

(Mr Campbell)  I would certainly thank you for that.  The point of this document is that I have some potential issues to take with the evidence submitted by the Broads Authority to support their application for a Bill.  I put two photographs on the front for no better reason than to show that actually Breydon Water is quite a nice place, and that is their only purpose.

   2292.  CHAIRMAN:   They are very nice pictures.

(Mr Campbell)  That is another reason for being able to navigate there after dark, or dusk.  I would like, my Lord, to turn to page 2 which has a red B at the top right-hand corner.  The Maritime and Coastguard Agency are down as consultees in tab 9 of the Broads Authority document on page 4, as an organisation consulted, actually in the left-hand column third from the bottom.

   2293.  Can you just refer us to where in your Petition we are talking about now?

(Mr Campbell)  This is justification, my Lord, for a Private Bill, on page 9.  Clause 9, paragraph 9.

   2294.  Paragraph 9 is about the Boat Safety Scheme.

(Mr Campbell)  I will just turn it up.  The preamble to the Bill insofar as it relates to the matters, of course, it is untrue and incapable of proof.  This is in the Committee hearing in the other place, and I will only revisit this terribly quickly.  Similarly, the Maritime and Coastguard Agency were down as consultees for this Bill.  In fact, in the other place we produced a letter addressed to Commander Williams which set out our response to the Broads Authority and was, therefore, an acknowledgment of receipt and a request for a completed statement of compliance.  The evidence, which is a direct cut-and-paste from the Parliamentary website, is there and Mr George’s comments on the matter the following day.  It seems that we still have the MCA down as a consultee.  I reckon to produce a book a year, my Lord.  I send a copy to the British Library; they send me back a receipt and probably put it on a shelf and never look at it again, but this is a deposit not a consultation, and that is my point.  I would like, my Lord, to move on to page 3, which has a red C at the top right-hand corner, which refers to the transcript of Tuesday 19 January 2009 hearings, comments by Dr John Packman initially, and I would wish to seek some clarification on these points.  There was a discussion about the sign erected at Whittingham Country Park.  Dr Packman said: “I was unaware that that sign was erected.”  My Lords, below that are two emails from what I would consider to be fairly senior Broads Authority staff: the first Rob Haworth, Head of Administration and Committee Services at the Broads Authority, which was in response to a Freedom of Information Act inquiry, and I would quickly read one of the red paragraphs.  “The matter was not discussed during Authority business.  The decision to erect the signs was taken by the Chief Executive after informal soundings with members on the morning of 25 January 2008”.  In fact, the sign was erected on 29 February.  Further to that, there is another email from Keir Hounsome, who is sitting on my left, solicitor to the Broads Authority, which reads: “The decision to erect the signage was taken by the Authority’s Chief Executive.  Before taking the decision he sought informal views of members of the Authority.  However, I understand that no record was taken of those members who were present and when these views were sought, although I understand they are likely to have numbered about a dozen.”

   2295.  Mr Campbell, I think we are straying a little bit from the Petition and the preamble.  It is very interesting, but this is almost as if you are trying to cross-examine the previous witness.

(Mr Campbell)  I merely seek clarification, my Lord.  They seem to me to be two incompatible statements, and I am sure there is a good explanation for it.

   2296.  CHAIRMAN:   You are straying a bit from point 9 of the Petition.

   2297.  MR WILLIAMS:   I do accept that, my Lord.  I was the person who cross-examined on behalf of Mr Campbell, and I regret to tell you that, in spite of having instructions, I had forgotten to mention it.

(Mr Campbell)  Page 4, red letter D, there are several pages of this.  Similarly, we heard from Dr Packman (and some of these phrases ring out, which I have highlighted in red): “In particular, local tourism operators had felt that the Broads Authority was missing out on the value of being a National Park.  “ … consultation with a wide range of stakeholders on this issue, back in 2001”; “ … Norfolk and Suffolk would benefit considerably if its national park actually could call itself a national park.”

   2298.  CHAIRMAN:   I think, at this stage, Mr Campbell, I want to remind Mr George that if he wishes to cross-examine you on these things, of course he is able to.

(Mr Campbell)  I understand that.

   2299.  He does not have to but he is able to.

(Mr Campbell)  I fully understand that, sir.  Merely as a point of record in here, I have obtained copies of the Minutes of the Broads Tourism Forum meeting held on 2 August 2006, which I have obtained from the Broads Authority’s administration.  Dr Packman was present at that meeting.  I was present there.  I was, in fact, Vice-Chairman of that organisation for four years.  In fact, the vote was 12 in favour and 0 against for a vote. “The Broads Tourism Forum requires that, in the event of the Broads Authority changing either the name of the body or area to include the words “National Park”; that wording should be included in the Private Bill promoting such a change to specifically exclude the Sandford Principle and that no further changes to the objectives of the Broads Authority …” - all of which are there.  The Broads Tourism Forum is not an enormous body.

   2300.  Mr Campbell, there is nothing about the National Park in your Petition number 9.  I think, really, we ought to move on.

(Mr Campbell)  Yes, sir.  I will do that with pleasure.  I have a problem, my Lord, (and it is E, page 7) with some of the evidence that has been given to support some of Mrs Wakelin’s contentions.

   2301.  Which Petition number, please?

(Mr Campbell)  This will still be the justification for a Private Bill, my Lord.  I am concerned that we have here evidence that has been given to your Committee which, to be honest, I think, descends to somewhere between - I am tempted to say gossip or idle hearsay - certainly unconfirmed evidence.  We heard from Mrs Wakelin that the boats that went aground “strayed into the shallows at the edges of that lane”.  I enclose an email (and I apologise for his vernacular) from a chap who is alongside who said he was stuck fast in the middle of the channel.  Similarly, I think Mrs Wakelin was unfortunate, and I understand she has withdrawn her allegation in relation to Peter Bower, skipper of Hathor, who, incidentally, 45 years ago was at school with me.  He purchased his first wherry in the early-70s.  I think it is unfortunate to have publicised such a statement which has gone out over the internet and could easily affect his ability to earn a living.  Similarly, there is another version of that event, and they differ.  Thank you, my Lord.

   2302.  MR WILLIAMS:   I think we have covered issues that were provided to you in the bundle of documents, my Lord.  I have to say that Mr Campbell is a photographer of some renown as well, and I hope you enjoyed his pictures.

   2303.  CHAIRMAN:   They are very good.

   2304.  MR WILLIAMS:   I would just like to point out, my Lord, that Breydon Water is not only sometimes like that, but you might have noticed that it is marked on both sides by a continuous line of marker posts; so it is not as though it were an open, unmarked waterway.  Mr Campbell, I think we are coming to the end of the points that you wanted to make, but I think you have some observations, to me anyway, about the introduction of the requirement for other things apart from the immediately obvious boat safety ones.  I wondered if you could explain what you meant when you said that some of these could have been achieved by alternative routes.

   2305.  CHAIRMAN:   This is which Petition paragraph, please?

(Mr Campbell)  Paragraph 9, I suspect.  It is the justification and proven need.  The question was not specific as to which one.  The point of my evidence, my Lord, is that actually I think all of these could be achieved by other means with the possible exception of insurance, we have heard.  Now, actually, if this Bill is only about insurance, then let us strip it down to purely a Bill requiring third-party insurance, and we will all go home.  I would like to say, in passing, that, in short, before the police had electronic number recognition devices on police cars a compulsory third-party insurance actually was not 100 per cent effective on the roads either, so I do not know why.  I have a friend who works for Norwich Union who tells me that at least 10 per cent of the cars on the road 18 months ago were uninsured.  I do not see why this is going to work any better on the water.  Thank you, my Lord.

   2306.  MR WILLIAMS:   Can I ask you: do you see the inclusion of insurance as a purely safety matter?

(Mr Campbell)  I think it is not purely a safety matter; I think it is probably more likely a personal injury matter, inasmuch as that is included in safety.  Yes, I think it is highly desirable.  Unfortunately, the people who will not have third-party insurance are the people who cannot afford it and would not have done it anyway.

   2307.  Are you aware that in the letters that were presented to the Committee last week the Authority were referred to this issue of insurance, and said that there was no intention to put it on to a national database?

(Mr Campbell)  No, I was not aware of it.

   2308.  MR WILLIAMS:   My Lords, that concludes the points which are made by Mr Campbell.  I think that the Petition itself, which I commend to you, has a number of issues in it which we have not really drawn attention to directly today, but only simply because they have been addressed previously by other members of the group of Petitioners that you have had before you.
   2309.  On my part, my Lord, Mr Campbell is the final Petitioner who I am representing here today and I would like to say that we have been very grateful for the attention that the Committee have given to our concerns and we really appreciate the welcoming hospitality we have experienced when we have come before you, my Lords.  

   2310.  CHAIRMAN:  Thank you, Mr Williams, those are very kind words.  

   2311.  LORD TRIMBLE:  Mr Campbell, I wonder if I can ask you about Clause 8 of your Petition, particularly the second paragraph of Clause 8 where you are referring to the make-up of the Broads Authority and you are saying in the middle of that second paragraph: “Natural England’s selection panels employed to select Defra nominated members of Broads Authority include no navigation expertise.  The last six Defra appointees have not included a single individual with suitable navigational qualifications or experience to contribute towards the operation of a harbour authority”. I wonder if you can explain this. The reference to including no navigational expertise, is that a reference to the Natural England persons who were making the selection?  

(Mr Campbell)  It is, my Lord. Basically, I understand Natural England are, certainly the case when my Petition was submitted, using a standard national park selection committee to select members of a non-standard national park, which inevitably disadvantages the third responsibility. 

   2312.  Pardon my ignorance, Natural England is what? 

(Mr Campbell) I believe it was a combination of the Countryside Agency and English Nature. 

   2313.  When you say the last six Defra appointees, this may not be within your knowledge, I am just curious because there are ten persons to be appointed.  Do they not appoint all the people at one time or do they have appointments from time to time?  

(Mr Campbell) My Lord, as I understand it, it is similar to reappointing directors, they do not all expire on the same date. 

   2314.  What was the situation before Natural England was brought in to make the appointments?  Were there then persons appointed by Defra who had navigational experience or expertise? 

(Mr Campbell) To be honest, it is straightforward to say I don’t know. 

   2315.  I can remember from what Dr Packman said there was a change in the way in which these appointments were made and I just wondered, did something happen at that point? 

(Mr Campbell) I think, as I recall and I was here, the change Dr Packman was referring to was to the selection of the members of the Navigation Committee which includes basically the known committee representation. 

   2316.  LORD TRIMBLE: I will check the record on that. Thank you.  

   2317.  LORD METHUEN: Mr Campbell, you say you prefer to navigate at night because of the size of your yacht, you consider it to be safer. As I understand it, there are no fixed lights on the navigation at all, therefore how do you navigate on a dark night? 

(Mr Campbell) My Lord, I don’t always navigate at night, I only take passage through Great Yarmouth at night.. The great thing about Great Yarmouth is the river is quite narrow and there are street lights along there, it is quite visible even with no moon. Very often it would be during the summer time, it gets quite late in June and gets light at 5 o’clock. The hours of darkness are very short. My Lord, perhaps I should make clear, I don’t do that for fun, I only do it because it is safer to get through Great Yarmouth at that time. 

   2318.  CHAIRMAN: Thank you very much. I will now invite Mr George to cross-examine you. Mr George, just for clarity, the Committee is not looking for you to explore item C and D, for example, which the witness did possibly stray to slightly, but if you want to, then that is fine by the Committee too.  

Cross-examined by MR GEORGE
   2319.  MR GEORGE:  I am grateful, My Lord.  I am going to try and be as expeditious as I can, but there is one matter there which I will refer to.  Mr Campbell, you appeared as agent for a number of Petitioners, did you not, when this Bill was at Committee in the other place? 

(Mr Campbell) I did. 

   2320.  When it came to summing up, you were given the opportunity, were you not, after your witnesses had given evidence and immediately before I made my closing reply for the Promoters? 

(Mr Campbell) That is correct. 

   2321.  The key point you were making then is the same as the key point you are making now, is it not, namely, and I quote from paragraph 552 on 18 July 2007: “They ---” - that is the Petitioners - “--- would wish to argue the case for legislation as unjustified and unnecessary” and carrying on at paragraph 562: “The Petitioners do not believe the Authority have proven the case to require legislation and requests that the Committee instruct the Broads Authority to use byelaws.  Thank you”.  That was your summation, was it not? 

(Mr Campbell) It sounds about right, Mr George, but you are clearly reading the transcript and I have not seen it for 18 months. 

   2322.  That was the gist and, indeed, the matters which you are arguing today and, perhaps it is not unsurprising, are precisely the same sorts of matters which the previous Committee had to consider? 

(Mr Campbell) They are broadly similar, yes.  

   2323.  Notwithstanding those arguments, we know the only changes which the Committee below made were certain changes advocated by the Department, which were to clarify the accounting arrangements and a few other matters, but not the matters about which the Petitioners were campaigning? 

(Mr Campbell) That is correct, yes. 

   2324.  Just turning to your Petition, a few preliminary matters.  On page one towards the bottom of the page you say you are a keen local angler, a past president of Norwich Angling Club. Angling was a matter which came up just before lunch and I want to explore this matter with you. Were you aware that the Environment Agency has set up a thing called the Broads Angling Strategy Group to represent the interests of anglers in this region? 

(Mr Campbell) I was aware of its existence. 

   2325.  They were consulted in relation to the Bill, were you aware of that? 

(Mr Campbell) No, I was not, Mr George.  I have not included angling as any clause in my Petition,  I have merely added that line there as a piece of personal background. 

   2326.  So far as the Norfolk Broads Yacht Club, which you referred to in the previous paragraph of your Petition, we know now that they have withdrawn their Petition and they have expressed the view, have they not, that they are content now that the Bill should proceed in its present form, is that right? 

(Mr Campbell) That is correct.  I was instructed to act as their agent and I withdrew the Petition on the opening day of this hearing, my Lord. 

   2327.  I am reminded that so far as angling is concerned, at the very end of you Petition you say, “As an angler I shall be adversely affected by the decision”, but I just remind you of that, so it was a matter mentioned in your Petition. So far as the Norfolk  Broads Yacht Club, they have been closely involved in negotiations in relation to the Bill and they now want it to speed ahead to conclusion, do they not?  

(Mr Campbell) I would prefer, Mr George, I think the view of the Norfolk Broads Yacht Club is probably rather than enthusiastically wishing the Bill got speed, they are satisfied they have got the best deal that is available. 

   2328.  Could I turn to your little exhibit with the very attractive photograph of Breydon Water on the cover.  At tab A you have set out a joint press release which was published, is that right? 

(Mr Campbell) That is correct. 

   2329.  That does set out the situation that they positively support the proposals. We can see that two-thirds of the way down the Bill.  

(Mr Campbell) Mr George, I am jolly pleased you raised that because I didn’t deliberately and I was not going to refer to it, but the press release states unequivocally that the Norfolk Broads Yacht Club have withdrawn their Petition. It is dated 9 January 2009 and this is a cut and paste from the Broads Authority’s website. In fact, it was not quite factually correct, it was not until the 19th.  

   2330.  In fact, they had agreed to withdraw it as soon as the Committee was convened.  Is that not the position? 

(Mr Campbell) That was the position. My Lord, Mr George, if I may draw your attention to the first line of the press release.  I was not going to raise this matter,  “The Norfolk Broads Yacht Club has withdrawn its Petition” it is not quite true. 

   2331.  I put to you that the position is, there was an agreement that they were going to withdraw it, that they were formally going to make the withdrawal when the Committee met because they were instructed that was the appropriate time to do so.  

(Mr Campbell) That is correct, Mr George, I was not going to raise the subject. 

   2332.  I am more concerned with the gist of what their view is, which is helpfully set out there in a direct quotation from their vice commodore. Can we now come on to page C and can I make it absolutely plain, so far as all this national park material is concerned, I do not propose to cross-examine on that, it is not in the Bill, it is no part of the proposal, but in fairness to Dr Packman, I should put to you that all he was saying in 439 of the transcript was he was unaware that the sign was being erected during the course of the meeting. What had been put to him in 438 was that the sign had been put up that very morning.  What he was saying was he was unaware that the sign was being erected that very morning. That was his intention in his reply. He is not concealing the fact that he knew that a sign was to be erected. The criticism of him was he sat by the meeting knowing that it was being erected that very day and what he was doing was denying that matter. Looking at it again, can you see it is perfectly possible that is exactly what was Dr Packman’s meaning was and you are misreading what he was intending? 

(Mr Campbell) My Lord, I sought clarification on this matter. It seemed to me that both of these points of views did not quite stack up. If Mr George says that was Dr Packman’s intention, then I have to accept that. 

   2333.  Let us move to the bottom of the first page of your Petition. My copy has not got a paragraph five, but I think it must be paragraph five, this is the point about Broads Authority staff being insufficiently qualified to take decisions on matters concerning boat safety. This is a matter we have been over before, but the fact of the matter is under the boat safety byelaws at the present time, the Broads Authority’s officers do have to take decisions on matters concerned with boat safety, do they not? 

(Mr Campbell) My Lord, my agent in his opening part of this examination said that I was not going to revisit items contained in my Petition which had already been revisited, however if Mr George wishes me to do so, then I am happy to do so. It is my view that a harbour authority ought to have a qualified harbour master. 

   2334.  Mr Campbell, can you just answer my questions because I will make more progress then.  My question, a very simple one, is that under the existing boat safety byelaws officers have to make judgments on matters connected with boat safety, precisely the matters which you list in that paragraph of your Petition.  

(Mr Campbell) Yes, precisely. 

   2335.  You are not seeking to draw to the Committee’s attention any instances since those byelaws were introduced where the Authority’s staff have made misjudgements in relation to the boat safety byelaws and in some way those byelaws have therefore reduced public safety, are you? 
(Mr Campbell)  No, I am not, my Lord.  The point I am trying to make, and I absolutely take Mr George’s point that the judgment on these things often has to be fairly quick, is that a Broads ranger might be put in a situation under this Boat Safety Scheme where he has to take a judgment on a gas leak on a boat or spilt gasoline and he is very often or usually will not be qualified to do that.

   2336.  Precisely, under the present byelaws, he may again spot something and have to report it back and again the same situation is going to arise, is it not?

(Mr Campbell)  Indeed.

   2337.  Paragraph 6, I know you did not go into it, but I want to go into it for a moment because it is rather important.  So far as having a system under the Public Health Act for licensing hired craft is concerned, that seems to the Broads Authority to be desirable and yet the fact is that there is not a consistent scheme in force throughout the Broads at the present time, is there?

(Mr Campbell)  That is absolutely correct, Mr George, and I would put it, my Lord, that there are two reasons why this has not happened, and you have heard from Commander Williams that he managed to instigate the early parts of such a scheme on a purely voluntary basis so that it could be done.  The legislation already exists under the Public Health Act of 1907.  The fact that it has not happened over the Broads, I suggest, is a failure of the Broads Authority’s relationships with their neighbouring local authorities.

   2338.  Well, all that has happened is that all the authorities there have said that they think it would be a step forward for the Broads Authority to have this power and to run a single scheme.  Now, what we do not understand is why on earth you should be saying that clause 41 should not be in the Bill.

(Mr Campbell)  What I do not understand, Mr George, if I may interrupt you for a moment, is that, if these local authorities are all saying, “What a good idea having one scheme”, then why have they not delegated their powers to the Broads Authority to create one scheme and why actually is a private Bill necessary for this, and I submit in my Petition that it is not necessary.

   2339.  The fact is they have not and they have been asked to implement it and they have not done, but they have said that they would welcome our doing it, so I come back to the matter: what is the downside of the Broads Authority having the powers under the 1907 Act?  What is the downside?

(Mr Campbell)  My Lords, the downside is the cost of a private Bill which I find very difficult to be justified.

   2340.  If that is the only point you have got against it, the money has now been spent, so to speak, so that is rather a question of looking back rather than forward.  So far as paragraph 7 is concerned, you know that that Bill has not been introduced and, therefore, we cannot speculate, can we, as to when it will be introduced or what form it will take?

(Mr Campbell)  That is correct and I acknowledge that in the last sentence.

   2341.  Paragraph 8, again you come back to qualifications and you say you are concerned at the employees’ qualifications specifically to issue either general or special directions.  Now, officers have been issuing special directions ever since the 1988 Act came into force in 1989 and we have heard evidence about the number of special directions and so forth.  Now, we are not aware of any complaint being made that any of the special directions which have been issued were inappropriate or, more particularly, were inappropriate because of the lack of qualifications of the issuer.  Are you aware of any such complaints having been made?

(Mr Campbell)  My Lord, I am not aware of any complaints being made, but, having said that, if I may take Mr George’s point, because there has not been a problem does not mean to say that there is not going to be one.  We do actually have the capacity on the Broads for having a Marchioness/Bow Belle problem.  We do not have any properly qualified staff there, really highly qualified staff to deal with it effectively.  We have ----

   2342.  Insofar as the latter part of that first paragraph of your number 8 is concerned, you are concerned about individuals or nominated persons issuing general directions.  I think you are aware that in fact it is only the Authority itself who can issue the general directions and only after the consultations provided for by Schedule 1.  Are you aware of that?

(Mr Campbell)  I am aware of it, Mr George.  I understood there were delegated powers.

   2343.  It is not going to apply so far as general directions are concerned.  Then, over to the sub-paragraph of your paragraph 8, the matter Lord Trimble was questioning you about, you say there is only a chance of one of these happening to have navigational experience, but you probably heard Dr Packman’s evidence that in fact a significant number of the Broads Authority actually have got boats which they sail on the Broads.  Do you remember that?  It is seven of the 21 Broads Authority members at the present time actually have their own boats.

(Mr Campbell)  I do remember that, Mr George.  I had a specific complaint about a Natural England selection committee where I understand that the chair of this committee was a consultant and had worked for the RSPB.  I understood in the write-up that the interest was not declared and an RSPB employee was selected for the Broads Authority.  Now, this bothers me.

   2344.  Well, let us have a look at what is now proposed.  Do you have your copy of the Bill?

(Mr Campbell)  No, I do not have it, Mr George, I am sorry.

   2345.  Could you be passed a copy of the Bill.  (Same handed to the witness). I want you to have a copy of the Bill because you have been following the Bill with great interest.  Could you please go to page 36 of the Bill and for the future what is proposed, and the Secretary of State has accepted this, is what is set out there under Schedule 7(1)(1), that the members appointed by the Secretary of State shall be after consultation with bodies appearing to him to represent the following interests, and among those interests is (a) boating, is it not?
(Mr Campbell)  That is correct.

   2346.  And, if the Secretary of State were to have been shown to be making his appointments, but either not consulting or not taking any account of boating interests in his appointments, then he, the Secretary of State, would be liable to judicial review, would he not?

(Mr Campbell)  I hear that, Mr George, but it does say, I suggest, “consult”.  My problem is with the makeup of the Natural England selection panel being a standard national parks selection panel for a non-standard national park.

   2347.  Well, that may lead to who gets put forward as the possible conservation candidates, but it is the Secretary of State who is going to be making the appointments and he has got to have regard to the desirability of maintaining an overall balance.  As I say, if he were shown not to be having regard to that, he would be subject to legal proceedings, would he not?

(Mr Campbell)  Indeed he would.  I have to say, I believe the Secretary of State has changed at least twice since my Petition.

   2348.  Well, I am not sure of the relevance of that, but let us move on.  Moving to the end of your paragraph 8, there is a statement which troubles us where you say, “The Broads Authority is believed to be managing aspects of its harbour authority outside the provisions of the Harbours Act”.  Now, it was not a matter you mentioned orally, but it is in your Petition, but that is a matter which concerns us because we are not aware of having received any complaint or suggestion that we are acting outside the Harbours Act and we do not believe that we are, or my clients do not believe that they are acting outside the Harbours Act at the present time.

   2349.  My Lord, this was a point which Commander Williams covered in some depth as to reporting responsibilities, who was considered the Harbour Master and what his reporting responsibilities were, which I believe are two steps away and, I believe, under the Harbours Act should have direct access to the Authority.

   2350.  Well, first of all, there is nothing in any of the legislation governing the Broads Authority which requires it to have one specific person as a Harbour Master.  Were you aware of that?

(Mr Campbell)  Yes.

   2351.  Secondly, were you aware that under the Code which governs these matters, the Port Marine Safety Code, the emphasis is on a team operation, and I quote from the Code, it is a document which Mr Williams put in yesterday, “The foundations of the standards is a team operation demanding an appreciation of the work of other specialists”, team work, and that is how the matter is conducted in the Broads Authority and, we would say, entirely in accordance with the law and the Codes and not at all outside them.  Is there any particular statutory provision you want to point to to suggest that the Broads Authority is acting outside the Harbours Act?

(Mr Campbell)  I think, my Lord, I have nothing to add to Commander Williams’ statement on this.

   2352.  Paragraph 9 deals with clause 12.  You have heard the arguments and you know that the principal feature of clause 12 is that, when there is a new Boat Safety Scheme agreed by the Environment Agency and the Inland Waters Association, it can be adopted in the Broads without the need to promote a new set of byelaws and go back to the Secretary of State for his confirmation of them.  In that that is the principal effect of clause 12, to allow speedy updating when there is a new safety code, we do not understand why you appear to find clause 12 objectionable.

(Mr Campbell)  I understand, my Lord, that it is incumbent on the Promoters of a private Bill to prove a need for the legislation.  I merely submit that, if the safety byelaws are already in place, there is no need. 

   2353.  Well, they can only be updated by a very long process involving the Secretary of State, whereas under clause 12 they can be updated immediately and then, in that way, safety provisions which have been incorporated into what we call the ‘National Code’, but it matters not whether one calls it the Environment Agency Code, if you prefer, so that that can come into force immediately, so there is a time-saving and that seems to us to be an important matter and something which can only be achieved by legislation.

(Mr Campbell)  My Lord, I hear what Mr George has to say.  I am not quite sure I can equate a time-saving to need.

   2354.  So far as your paragraph 10 is concerned, that is a general concern that in some way the additional powers are going to be used to your disadvantage.  Is that right?

(Mr Campbell)  It is possible.  My original concern is that there is a proposal for additional powers to a body which is locally unaccountable for its actions.  It is a quango.  If this body seeks additional powers, what I would be happy, my Lord, to see in there myself are some additional checks on those powers.

   2355.  Mr Campbell, it is not a quango, is it, because a quango is something which does not have a statutory basis?  The Broads Authority has an express statutory basis, it is not quasi at all, and it has to include, as almost half of its number, elected members of local authorities in its region.  Is that not the position?

(Mr Campbell)  I do not agree with that position, I am afraid, my Lord.  They are not elected to the Broads Authority.

   2356.  If that be the limit to the matter, we heard on that matter yesterday and no one is petitioning for a revision so that the Broads Authority’s members should be generally elected, and that is not in your Petition either, is it?

(Mr Campbell)  No, it is not, but ----

   2357.  Paragraph 11 then, if we can move to that, so far as Oulton Broad is concerned, you heard the evidence of Mrs Wakelin or maybe Dr Packman that in 2008 some 16,000 cubic metres of sediment were removed from Oulton Broad and, I take it, you welcome that Oulton Broad was treated as a priority in that year?

(Mr Campbell)  My Lord, yes and no.  The dredging which was carried out at Oulton Broad was really quite insufficient.  It was a deckchair-rearranging operation to keep the bar away from the mouth. The mouth is satisfactory.  The rest of Oulton Broad is not satisfactory, it is not deep enough, yachts are grounding in mid-races and have grounded on many occasions.  The place needs dredging very, very badly.  It does have a high rate of siltation and this has not been effectively addressed.  The Broads Authority continuously say they are short of places to dispose of silt but I have to say my last three suggestions of locations for silt disposal received no acknowledgement or response.
   2358.  Could I just turn to item E in the little bundle you have put in while we are dealing with the question of siltation.  You will recall that there is the rather strong exchange of emails from Mr Steve Law in the middle of  page E commenting on Mrs Wakelin’s evidence.

(Mr Campbell)  Yes.

   2359.  Having consulted her, she says the only matters which were reported to them and to the navigation committee did concern vessels which had strayed into the shallows.  If Mr Law there says they were stuck in the middle of the channel, that was not a matter which was reported to the Broads Authority or to its navigation committee.

(Mr Campbell)  I am sure, my Lord, that was the case, nevertheless it was reported to this committee as a fact.  It seems unlikely in view of ---

   2360.  She could only report on what was her understanding of what had been reported and it was reported that some vessels had done precisely what she said and she gave that as her evidence.  You have come here now putting in a document which is, I think, implying that she has in fact been deliberately misleading the Committee.  She is simply relaying the information back.  She did not claim she was actually at Heigham Sound on the day in question, she is reporting what was reported back to them.

(Mr Campbell)  My Lord, I believe it would be inappropriate of me to comment on the internal communication systems of the Broads Authority.

   2361.  So far as Breydon Water is concerned, Mr Howes, when he was giving evidence, described it as the most dangerous stretch which those on the Broads had occasion to navigate.  Would you agree with that phrase?

(Mr Campbell)  It is a relative danger on the basis that most of the Broads is extremely safe.  Actually, Breydon Water is easy.  As I have already testified, I do it at 3am sometimes on my own without any difficulty.

   2362.  You are almost the only person, the other is Mr Law, who is suggesting that Breydon Water should not be transferred.  Only you and Mr Law raised that in your Petitions, but it is important to remember, is it not, that large numbers of those who are holidaying on the Broads do pass through Breydon Water, do they not?

(Mr Campbell)  Perhaps if I may explain the situation.  There has been a migration of the Broads’ hire fleets and most movements on the Broads are hired craft movements.  The hire fleets have reduced considerably down to 800 from several thousand.  There has been a migration of these hire fleets from what we call the south rivers, the Waveney and the Yare, the other side to the south of Breydon Water and Great Yarmouth, to the north rivers.  I cannot explain why but I would like to assure you that an identical hire boat hired for the same week will fetch more money hired from Wroxham on a north river than it does on a south river.  If we have the migration of the yards up to Wroxham and the north rivers, and couple that with the growth of short break holidays, two or three days, a hugely decreasing number of these boats actually have time to go through Breydon Water or Yarmouth and the result of that has been a material decline in the tourism infrastructure on the south rivers.

   2363.  Shall we just look, please, at tab 1B of our bundle, which was the pull-out map.  A copy is being handed to you at this moment.

(Mr Campbell)  I probably do not need it.

   2364.  You probably do not need it; others may be assisted by it.  First of all, if I am coming along the Yare and if I am planning to go up to the River Bure I go through Breydon Water, do I not?

(Mr Campbell)  Yes, indeed.

   2365.  And vice versa obviously.  Again, if I am coming up from the Waveney and want to go on to the Bure I go through it, do I not?

(Mr Campbell)  You do.

   2366.  And even if I am coming up from the Waveney and planning to go in the Norwich direction up the River Yare, I cut across a small part of Breydon Water.

(Mr Campbell)  No, Sir.

   2367.  Do I not?

(Mr Campbell)  No, you go up Haddiscoe New Cut.

   2368.  I am sorry.  Let us assume I have not gone up Haddiscoe New Cut.  I appreciate you are quite right, the quickest way if I was going to Norwich would be to go there but there will be some people who go along the River Yare and through the bottom bit of Breydon Water and then down that northern bit of the Waveney and vice versa, is that not right?

(Mr Campbell)  No, it is not correct, I am afraid, on a number of counts.  Firstly, if you do that you will have your tides wrong and naturally the tides are helpful, there is a free mile an hour or so or a mile per gallon.  It does not work if you go down to Breydon Water and back.  I would suggest, my Lord, the point Mr George has not made on these movements is that not many years ago there were 14 hire yards at Oulton Broad and there is only one left now.  He referred to craft going down the Yare from Thorpe and Brundall and places, the closure of yards there has been horrific and one very large yard.  There must have been 14 yards shut over the last ten years on that stretch of river.  The southern rivers simply do not have the hire yards any more so they are not making the same degree of passage through Breydon Water and Great Yarmouth.

   2369.  At the present time the Broads Authority has an agreement with the Great Yarmouth Port Authority whereby they share the costs of patrolling it.  I do not anticipate that you object to the Broads Authority at the present time spending some money on patrolling Breydon Water, or do you?

(Mr Campbell)  I do not object to it at all.  It may be considered by some as an ultra vires activity but I do not have a problem with it.

   2370.  This is the shared cost of maintenance.  I am told it is not just patrolling, they also share the cost of maintenance generally in Breydon Water.  It seems to the Broads Authority, and at the time of the Bill they discussed the matter with the Great Yarmouth Port Authority, desirable and in the interests of those who are boating on the Broads that they take over Breydon Water because it was no longer of any considerable interest to the port authority itself.  In those circumstances we still do not understand why you say that it is not a sensible measure that Breydon Water pass to the governance of the Broads Authority.

(Mr Campbell)  My Lord, there are several points in answer to Mr George’s question.  Firstly, the point is financial.  Breydon Water is a huge area.  We heard it was five miles, it is actually four miles long.  It is a large area and there are a number of problems with it.  Actually, it falls under Great Yarmouth Borough and a number of Great Yarmouth Borough byelaws are incompatible with Broads Authority byelaws and they have all got to be gone through.  There are all sorts of curious things.  For example, you are not allowed to use a shotgun larger than a 12 bore on Breydon Water.  I really do not understand why.  There is a whole series of byelaws that have got to be sorted out there.  My Lord, it is a closed-off estuary.  We have heard before that in Roman times this was one wide estuary with a Roman camp at Caister and another one at Burgh Castle.  Great Yarmouth was just an area of middle channel silting, it is the result of long shore drift.  It is currently one of the areas on the Broads that is governed by international collision regs.  There is no speed limit on Breydon Water except that maintained by safe navigating speed.  If there is no-one about and you wish to test a large motorboat, rather than go out to sea, not a problem, the wash does no damage whatsoever.  Collision regulations are very sensible in this.  Similarly, Great Yarmouth Port Authority does actually have an income which will be significantly in excess of its cost of maintaining half this launch from the fishing boats moored on the Lower Bure.

   2371.  Mr Campbell, I can understand your financial argument, and I am not going to canvass that matter with you because you have heard how we anticipate that will be dealt with, but so far as you say they have got different byelaws that seems to make the point.  It seems to us that it would be sensible that Breydon Water is covered by the same byelaws as cover the rest of the Broads and if there is a case for special exceptions and allowing special actions in Breydon Water, that can be catered for in the byelaws.  There seems to be an overwhelming case for transfer subject to your financial concern.

(Mr Campbell)  I have explained to you why, Mr George, if you do not accept my argument then I am afraid we have to agree to differ.

   2372.  The only point I have identified is your financial concern because to say there is a different byelaw regime goes the other way, does it not?

(Mr Campbell)  My Lords, not only is it a different byelaw regime, it is a difficult collision regulations regime, which in this respect is actually quite helpful to local navigators.

   2373.  So far as your paragraph 12, adjacent waters, I do not think you are there raising any new matter.  The fact of the matter is there has been only one landowner of adjacent waters, and that is Mr Atkins, whose Petition was read this morning, who is expressing any concern about the inclusion of adjacent waters into the Bill, is that not right?

(Mr Campbell)  I would not be privy to the landowners expressing concern.

   2374.  They might be the people you would expect to.  The adjacent waters are private waters, therefore owned by other people, normally riparian owners.  Mr Williams will be able to re-examine in due course.  I hear you exclaiming, Mr Williams.  The fact of the matter is that we do not have any owners of riparian waters who are objecting to the provision of clause 2(2) including adjacent waters as there defined within the responsibility of the Broads Authority for certain limited purposes.

(Mr Campbell)  No, my Lord, and you will not get any objections from landowners I would expect because that adjacent water largely recognises their rights over tidal water.  It is a complicated legal situation but there is historically a public right of navigation over tidal waters in this country and the landowners who would like to keep them adjacent and private have in many cases, sometimes more recently, certainly back in the 1880s and sometimes in the 20th century, stopped public access to tidal water but there is a strong local feeling, particularly within a National Park, that this should be open to the public.

   2375.  Mr Campbell, that is a different matter. The suggestion may be that there ought to be clauses to establish public rights of navigation in the adjacent waters but that is not in the Bill, it could not be put in the Bill, and I think that is not something you are petitioning for, so we come back to the limited matter that for certain purposes the adjacent waters are to be regulated and what I was saying was there is no-one who actually owns them who is protesting, and I think you agree with that matter.

(Mr Campbell)  My Lord, Mr George has failed to read this properly, I suggest.  I say here: “Your Petitioner suggests it will be inconsistent cherry-picking some waters as adjacent waters.  Your Petitioner suggests it will be preferable to settle the issue of public rights of navigation over tidal water than fudge the issue in a manner contained in this Bill”.

   2376.  That cannot be done.

(Mr Campbell)  I am sorry, Mr George, I am speaking.

   2377.  Carry on.

(Mr Campbell)  In my previous evidence I said this is another reinvention of the wheel, a specific special piece of legislation applying only in the Broads to an Authority that does not have a great track record of getting even their byelaws right, hence my objection.  I hope you understand that, Mr George.

   2378.  Alternatively, it might be thought to be a sensible way of dealing with a particular problem but you want something rather more drastic, is that not right?

(Mr Campbell)  I hear what you say, Sir.

   2379.  MR GEORGE:  Thank you very much indeed, Mr Campbell.

   2380.  CHAIRMAN:  Mr Williams, that completes your witness.

   2381.  MR WILLIAMS:  My Lord, I could cross-examine Mr Campbell again.

   2382.  CHAIRMAN:  You could re-examine, you have already cross-examined.

   2383.  MR WILLIAMS:  That is the word I meant, my Lord.  I do apologise for my lack of etiquette, it has never been intended to be in any way offensive, my Lord.  I would just like to observe for the benefit of the Committee ---

   2384.  CHAIRMAN:  Mr Williams, you cannot do observations.  You can re-examine.

Re-examined by MR WILLIAMS
   2385.  MR WILLIAMS:  Were you here this morning, Mr Campbell?

(Mr Campbell)  I was, Mr Williams.

   2386.  Did you listen to the evidence given by Mr Waller?

(Mr Campbell)  The second half of it.

   2387.  Was it not the case that he said, “Your Petitioner objects to the provisions of the Bill in respect of adjacent waters”?

(Mr Campbell)  It was indeed the case, yes.

   2388.  MR GEORGE:   My point was not that there were not objectors to adjacent waters; my point was that there were Petitioners who were owners of adjacent waters.  That was the limit of my point.

   2389.  MR WILLIAMS:   Do you know whether Mr Howes lives on a byway on the side of the river which is adjacent waters?

(Mr Campbell)  Yes, indeed.  Mr Howes lives on a private dyke in the village of Horning on the River Bure.

   2390.  Did he make any observations about adjacent waters last week?

(Mr Campbell)  Yes, indeed he did.

   2391.  MR WILLIAMS:   Thank you, my Lord.

   2392.  CHAIRMAN:   Thank you, Mr Williams.  Questions from the Committee?  Thank you very much, Mr Campbell.  You may stand down.

(Mr Campbell)  Thank you, my Lord.

   2393.  CHAIRMAN:   Could we now deliberate, if we could clear the Committee Room?

At 3.10 pm Counsel and Parties are directed to withdraw

and at 3.22 pm are again called in
   2394.  CHAIRMAN: The Committee would like to now hear from the Government representatives from Defra, please.

   2395.  MR KILNER:  Thank you, my Lord.

   2396.  CHAIRMAN:   Good afternoon.

   2397.  MR KILNER:  I am John Kilner.  I am a civil servant working for Defra, the Department for Environment, Food and Rural Affairs, where I deal with National Park Authority and Broads Authority matters.  I have with me Kim Gunningham, who works in the same part of Defra, and Pete Crockford, a Defra lawyer who covers this area of work amongst others.

   2398.  I thought it might be helpful just to confirm what I think has been said at various points about the Government’s consultation on parish members.  When Lord Rooker submitted the Government report on this Bill in July 2008 he said that Defra would be consulting on the membership of National Park and Broads Authorities.  As I think has been said, that consultation began on 28 July last year and it ran until 28 November.

   2399.  The consultation covered three issues which, in the Government’s view, are so interconnected that they have to be looked at together.  Those issues were, firstly, whether there should directly elected members on the Broads Authority.  That was the aspect which the Committee at a previous stage particularly commented on.  Secondly, it looked at whether there should be directly elected members on National Park Authorities, and, thirdly, it looked at whether there should be parish members on the Broads Authority, which is the aspect that has been particularly discussed in your Lordships’ current Committee.

   2400.  Ministers are now looking at the responses to that consultation and look to announce their decision later this year.  I am afraid we do not have a firm date for that but we think it is likely to be a matter of months rather than weeks.  If their decision were to be in favour of direct elections then we have said there would need to be a further round of consultation to specify exactly what that would mean for each authority and, also, to look at a number of practical issues because the consultation deliberately focused on the issues of principle and it is quite conceivable that some people would be in favour of the principle but would then come to the view that the practicalities would be too difficult to be viable.

   2401.  So that is where we are.  I am sorry that there is no announcement in time for this Committee, but I think you will realise that there is quite an amount of information to digest before Ministers do come to a view.

   2402.  CHAIRMAN:   Thank you. Is there any other issue you want to address?

   2403.  MR KILNER:  I do not think so, unless there are things you wish to probe with us.

   2404.  CHAIRMAN:   Maybe the Committee could ask you a few questions.

   2405.  LORD TRIMBLE:   I wonder if I could, arising out of the evidence we heard from Mr Campbell, take up with you the issue about his paragraph 8, referring to the nominations and the Natural England selection panels, and invite you to respond to what Mr Campbell said?

   2406.  MR KILNER:  Yes.  I think what we are talking about there is the appointments made by the Secretary of State, and there used to be nine of those, and then when the Authority was restructured from 35 members to 21 it became ten.  So currently there are ten.  These appointments are made by the Secretary of State and he appoints a selection panel to look at the candidates and to make recommendations to him.  The selection panel has three members.  It is chaired by a board member of Natural England; Natural England being the non-departmental body which is the Government’s statutory advisor on landscape matters.  So a board member of theirs chairs the Panel.  The second member is the Chair of the Authority where the vacancy is – so, in this case, the Chair of the Broads Authority - and the third member is referred to as the OCPA independent, OCPA being the Office for the Commissioner of Public Appointments, who issue guidance on how public appointments should be handled.  Up until now we have voluntarily followed their requirements, although we have announced that in future we hope to be brought formally within their remit, and that may take effect from next year.

   2407.  So that is the Panel which looks at people.  As I understand Mr Campbell’s point, it is that none of those would necessarily come from a boating background.

   2408.  LORD TRIMBLE:  The specific point made by Mr Campbell was that the last six appointments have not included a single individual with suitable navigation qualifications or experience to contribute towards the operation of a harbour authority.  Do you have any view on that?

   2409.  MR KILNER:  Our understanding is that the people who have been appointed in recent years, several of them, do have boating experience.  However, I think the point is that that selection panel is looking for a range of skills which are identified at the start of each appointment round, depending on what the particular vacancy is.

   2410.  LORD TRIMBLE:   The statutory position is that persons have to be appointed to represent the interests of, amongst other things, boaters.

   2411.  MR KILNER:  My understanding is that the Secretary of State is required to consult boating interests.

   2412.  LORD TRIMBLE:   The statutory provision, both under the 1988 Act and under the Private Bill, uses the phrase: “To represent the interests of”.

   2413.  MR KILNER:  I think the way that that has been applied in practice is that we have consulted a wide range of interests at the start of the process and asked them to encourage people to apply, and that all those who apply are then considered by the panel and recommendations are made.

   2414.  LORD TRIMBLE:   When you are consulting people who appear to represent boating interests, or consulting bodies which appear to represent boating interests, then is not the clear implication of that that the persons who come through as a result of such consultation are persons who represent boating interests?

   2415.  MR KILNER:  I think it creates an expectation of that, and I think we have appointed people who we would regard as having boating expertise.  I think the issue may be that there are differences of views on what that actually means.

   2416.  LORD TRIMBLE:   When you are making appointments to the Broads Authority you are going to have a process person from the Office of the Commissioner for Public Appointments, someone from Natural England, which has a focus on landscape, and then there is only the Chair of the Broads Authority who might have any knowledge or expertise about what boating interests might require.

   2417.  MR KILNER:  I think the point I would make there is that it is commonly the case that those selection panels will be looking for skills which they themselves may not actually possess because, for example, we often look for business skills, for public sector background or for experience of social inclusion.  There are, obviously, more skills being looked for than the panel itself possesses, and I do not think we accept the premise that the panel can only choose people that come from areas which they themselves are grounded in.

   2418.  LORD TRIMBLE:  You might like to look at that again, bearing in mind what Mr Campbell has said, because he is obviously looking at it from a somewhat different perspective of being a keen boater who is looking to see whether people have the sort of expertise that he thinks appropriate, rather than just someone with some little experience of messing about in boats.  There was something else that comes from his evidence, which concerns the question of the Broads as a harbour authority.  I am raising this with you because you clearly were consulted very closely by the Broads Authority right from the outset in this, and indeed expressed very clear views to the Authority about what was appropriate to be done by a Private Bill and what should be included within it.  The Broads Authority is also, I understand, a harbour authority.  So would the route have been open to them, as a harbour authority, as suggested by Mr Campbell, of doing a Harbour Revision Order.

   2419.  MR KILNER:  My understanding is that a Harbour Revision Order could not have covered what is in the Bill.

   2420.  LORD TRIMBLE:   There is another matter.  I am sorry to be focusing just purely on Mr Campbell’s evidence, but it is fresh in mind.  The point that was raised about tidal waters.  I think the proposition Mr Campbell was making was that if they are tidal waters there is a right of navigation.  Is that right?

   2421.  MR KILNER:  My understanding of that point is that the right of navigation can, nevertheless, be subject to some controls, and the parallel we have drawn in the past is what happens in the case of motorised transport, where it is reasonable to put some restrictions ----

   2422.  LORD TRIMBLE:   I am sorry, I am not going down that particular route.  I understand where you are going there.  It is actually more on the point of these adjacent waters, these broads, where the owners, or commoners of the broads (?), are asserting that there is no public right of access to them, whereas what I was taking from what Mr Campbell was saying is that if they are tidal waters then there is a public right of navigation.  I speak in ignorance of the detail of the law on this, and I am hoping to get some guidance from yourself.

   2423.  MR KILNER:  I am afraid I think you are taking me beyond my expertise there.

   2424.  LORD TRIMBLE:   The gentleman to your right might be able to contribute.

   2425.  MR CROCKFORD:  I am afraid not, my Lord.  This is an area of expertise where we look to the Department for Transport to guide us.

   2426.  MR KILNER:  I was going to say I think there might be a slightly circular argument here, in that if there was no public right of access in 1988 when the legislation was going through, that is why they are adjacent waters and not in the navigation area.  I think that is as far as we can help on that matter.

   2427.  LORD TRIMBLE:   Thank you for that.

   2428.  CHAIRMAN:  Mr Kilner, could I ask you a separate question about the issue of separation of accounts on navigation and other things?  Can I refer you to the paper in our original bundle which Lord Rooker signed on, I think, 22 July last year - although it is illegible?  I can read from it.  You say that the Department considers it is important that separation is maintained and, in particular, it does not wish its National Park Grant to the Authority to be used for navigation purposes.  That is an issue which many Petitioners have raised, and we had the draft accounts presented to us earlier which made it quite plain, I think, that the National Park Grants could not be used for dredging, even though it might have been dredging for environmental purposes.  Have I got it wrong?  You seem to start off by saying there should be separate funds and then you go on to say, “Well, the Bill is all right because it says that the navigation expenditure should equal navigation income”.  

   2429.  MR KILNER: I think there are perhaps two points.  One is about accounts and one is about how our grant is used. On accounts, we are happy with the Broads’ proposal that they no longer need two separate accounts because our understanding is the Bill will still provide people with enough information about what has happened to navigation income to demonstrate how it is being used, and because there is still a requirement that the Authority must keep its finances in a proper state which will be policed by the Audit Commission, I think we are happy that the separate account should go.  The rather different issue is how Defra grant is used.  Our view is that should not be used in support of navigation. Navigation is not entirely synonymous with dredging, as you pointed out, so we are content for it to be used for purposes connected with the waterways and for dredging, providing that is in support of the first two purposes in the Act and not in support of navigation.  

   2430.  MR CROCKFORD: Perhaps I can assist, my Lord. There is an expressed provision in the Bill which has not come out in the evidence so far which now expressly recognises that dredging can be undertaken for those other purposes and would not count as navigation expenditure.  

   2431.  CHAIRMAN: Can you give us a reference, please? 

   2432.  MR CROCKFORD: Indeed, in the Filled Bill on page 39, line 24 onwards.  This is within the new definition of navigation expenditure.  In line 28:  “‑‑‑shall not be classified as navigation expenditure unless in the case of expenditure incurred wholly or mainly in connection with conserving the cultural heritage of any area, it is incurred for the purposes of maintaining, improving, facilitating or promoting the public right of navigation”.  If it is doing those things, it will not count as navigation expenditure unless it is solely for the purposes of promoting navigation. 

   2433.  CHAIRMAN: I think you and your colleagues have answered the questions that we needed to put to you. You may have some questions from the Promoters later. Any other questions for Defra? (No response) Thank you very much. The Committee is now adjourned until 10:30am on 11 February. However, we are going to submit a short list of issues to the Promoters which everyone will get a copy of. This is not a total list of all our concerns or issues we want to raise, but they are issues which we felt it was fair to give them the chance to provide the information before we met again - some of them are a bit technical - so that we can then discuss them with Mr George in the usual way.  You will get those bits of paper somehow. Thank you all for attending and we will see you on 11 February.

The Committee adjourned until 10.30am on Wednesday 11 February
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