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   2434.  CHAIRMAN:  Good morning.  We now carry on and I think it is the turn of Mr George to give the Promoters’ closing statement.  Before you do, Mr George, I just have to inform everyone that, I am afraid, we cannot sit this afternoon, which is entirely my fault for which I apologise to everyone, but we are prepared to carry on until, at the latest, half past one, if that will help everyone complete this stage of the process.  We cannot promise to complete our deliberation of anything else today, but we will do our best; it depends on many things.  Mr George?

   2435.  MR GEORGE:  Thank you, my Lord.  In my opening on Day 1, paragraph 6, I divided the contents of the Bill into five subheads: constitutional; jurisdictional; finance; waterskiing and wakeboarding; and safety matters.  In replying, rather than taking the Bill clause by clause, I shall revert to those five subheads and I will incorporate a response to your Lordships’ 11 questions at the appropriate time.  It is rather like responding to an examination paper, but I will do my best.  Before doing so, there are six preliminary points which remain the same as those I made at the same stage to the Select Committee in the other place.  

   2436.  First, and fundamentally, there is a duty on the Broads Authority as a harbour authority to keep under review its procedures.  You will recall that Dr Packman, Day 1, paragraph 154, said that the Port Marine Safety Code required them to evaluate all the risks in the harbour and reduce them to as low as reasonably practicable.  

   2437.  Second, the Committee has heard about the very extensive consultation that has taken place.  Dr Packman, Day 1, paragraph 161, said that he believed the Authority had done its very best to consult as widely as possible.  Now, whilst Mr Howes would prefer the Authority to have started with some form of Green Paper in apparently rather vague terms rather than with specific proposals, the legal duty on a person consulting is to provide consultees with sufficient information about what is proposed to enable them to make an informed response, and that was done in this case by providing consultees with drafts of the Bill and with the explanatory notes, though much has changed since then in the light of iterative consultation.

   2438.  Thirdly, the fact that a number of changes of detail have been made since the Bill was first introduced to Parliament in November 2006, including those now contained in the papers apart, and those I introduced on Day 6, does not show that the introduction of the Bill should have been deferred, as some Petitioners have suggested, but rather, we would say, that the Promoters have behaved responsibly in accepting amendments where a proper case has been made out.  Where Petitioners have identified amendments that are acceptable to the Authority and do not compromise the overall aims, such as, for example, Mr Ping in relation to adjacent waters, the Authority has prepared, and agreed, changes.  

   2439.  Fourth, I remind your Lordships that there is a very large measure of support for the Bill, including that from the Government.  The Authority itself contains elected representatives of no fewer than eight local authorities and none of those authorities has petitioned against the Bill, indeed the local authorities have supported the provisions in the Bill, as Dr Packman said on Day 1, paragraph 118, nor are there outstanding Petitions from any of the organisations representing boating, angling and amenity interests. To have achieved agreement with the major boating organisations and the many other stakeholder bodies is, we suggest, a considerable achievement.
   2440.  Fifth, there is no novelty in the Bill.  Almost everything in the Bill is precedented in the legislation applicable to comparable navigation authorities, for example, in the Great Yarmouth Harbour Bill 1990, which your Lordships have a copy of, or to take the example of clause 9 of the Bill, which appears to be controversial, precedented in section 116 of the Port of London Act 1968 which is in the same terms, or, in the case of safety standards, in the British Waterways Act 1995.  
   2441.  Finally of these preliminary points, we would urge that the need for the Bill is clear.  Here, there are two separate issues.  First, are the various powers needed?  We would suggest that it is a curious feature of the approach of some of the Petitioners, for example, Mr Williams, that, on the one hand, they castigate the Authority for a lack of urgency in introducing safety measures, whilst now contending that there is no need for the Bill at all.  In the light of the evidence, we ask your Lordships to conclude that the need is made out and was in fact largely accepted by the Petitioners, though there are differing views on precisely what form the new powers should take.  

   2442.  However, the second and separate issue is whether a Private Bill is needed or whether the new powers could be achieved by means of byelaws or a Harbour Revision Order.  Now, the Authority cannot make the constitutional and financial changes by byelaws, nor can it achieve the speedy updating of the safety standards in that way, nor require third-party insurance, nor achieve the changes in respect of the Haddiscoe Cut and Breydon Water, so the byelaws alternative is not there.  What then of a Harbour Revision Order, which is a matter raised by your Lordships in question 11?  Now, powers to give directions, together with the jurisdictional changes in relation to Breydon Water and the Haddiscoe Cut could be promoted within a Harbour Revision Order, as could the provisions of paragraphs 3 and 12 of Schedule 7.  Now, paragraph 3 of Schedule 7 is not a provision we have looked at, but that is an ancillary matter about Breydon Water.  Paragraph 12 we have looked at, which is about control of vessels.  Almost all the other provisions of the Bill could not be enacted as proposed in the Bill otherwise than by primary legislation.  The matters which could not be done by Harbour Revision Order fall under five headings.  

   2443.  First of all, amendments to so much of the 1988 Act as is not concerned wholly with navigation, ie, virtually the entirety of Schedule 7 could not be achieved by a Harbour Revision Order, and your Lordships will appreciate the significance of Schedule 7.  

   2444.  Secondly, all the provisions relating to adjacent waters could not be promoted by a Harbour Revision Order since the Authority is not currently, nor is it to be under the Bill powers, a harbour authority or navigation authority for any adjacent waters, and that matter is dealt with specifically in clause 2(3).  

   2445.  Thirdly, the Bill contains a number of provisions under which the Authority has a discretion to determine the precise nature of the controls.  This, thus, involves a form of double delegation which would be impermissible under a Harbour Revision Order, such as, for example, the power to issue new standards from time to time in clause 12(1), the powers to impose insurance requirements subject to exemptions in clause 14(3), the provisions for waterskiing and wakeboarding in clauses 26 to 33 together with clause 34 dealing with the meaning of personal watercraft which contains its own order-making powers.  

   2446.  Fourthly, powers which are ancillary to, or consequential upon, the standards and insurance provisions, ie, the provision as to byelaws in clause 11, the enforcement provisions in clauses 15 to 25 and clause 35 dealing with the meaning of “vessel” in certain byelaws, could not be the subject of a Harbour Revision Order.  
   2447.  Finally, and fifthly, there are several other provisions which require primary legislation, clause 38, agreements with others, clause 39, provision of information, clause 40, removal of vegetation, and clause 41, application of requirements of the Public Health Acts Amendment Act 1907, itself a very important provision in the Bill.

   2448.  Therefore, there is a long list containing the substantial majority of the proposals in the Bill which could not be the subject of a Harbour Revision Order.  The Authority concluded that, since a Bill is essential for the achievement of most of its objectives, it was sensible, and appropriate, as was the case in 1988, to include in the Bill those relatively few other provisions which could have been enacted in a Harbour Revision Order.  The enactment of the Bill as a single piece of legislation instead of both a Bill and a freestanding Harbour Revision Order will mean that, if the Bill is passed, all the powers needed by the Authority will become law at an early date and be contained in two pieces of legislation, the amended 1988 Act and the Bill itself.  This avoids also the greater costs which would have been payable by the Authority and, hence, ultimately passed on to tollpayers had both the Bill and a Harbour Revision Order been promoted.  I should add that the procedure for promoting a Harbour Revision Order is not a swift one and it can, perhaps surprisingly, take many years to complete its course.

   2449.  The Government is understood to agree with the approach which has been taken and no objection on this score has been taken by either the Department for Transport or Defra, and your Lordships will recall that the departmental representative confirmed on Day 6, paragraph 2419, that “a Harbour Revision Order could not have covered what is in the Bill”, and suggestions of prematurity have also been firmly rejected.  
   2450.  My Lord, I then turn to my initial five subheads.  The first was constitutional and, in opening, I itemised four constitutional matters.  One of those, clause 38 on agreements, is uncontroversial and calls for no response.  The other three constitutional matters are these: the Petition of the Association of Parish Councils in respect to paragraph 1 of Schedule 7 of the filled Bill.  Now, it became clear on Day 5 that some of the Association’s witnesses had supposed that the objective was to introduce into the Bill a procedure for some form of direct election to the Authority, and that is Day 5, paragraph 1765 and paragraph 1871, but the Association’s present objective is rather different.  It is to reduce the number of appointments by the Secretary of State to represent national interests from ten to eight and to require him to appoint two parish council members.  This is said to be necessary for two reasons, first, to fill a democratic deficit and, secondly, to ensure that local concerns are recognised on, and by, the Authority.  
   2451.  Now, since nine out of the 21 Authority members are already elected councillors from the eight local authorities, it is far from clear that there is a democratic deficit at the present time, nor is it clear why it is desirable that elected councillors should henceforth constitute a majority on the Authority, ie, 11 out of 21 members.  There may be a case for direct elections in the case of some, or all, of the local authority members on the Authority and that is a matter that was recognised by the Authority’s resolution of 9 May 2008 to which Mr Sadler and my Lord, Lord Trimble, referred on Day 5 at paragraphs 1978 and 2008, but that is already the subject of public consultation by Defra and outside the scope of this Bill, as Dr Packman explained on Day 1 at paragraph 136.  Nor is it the case that local concerns are presently not recognised on, and by, the Authority.  I simply remind your Lordships that the Authority’s Vice Chairman is a member of Broadland District Council.  Its Planning Committee is chaired by an elected member from North Norfolk District Council whose ward includes part of the Authority’s executive area, which is Day 5, paragraph 1807. Two members of the Broads Forum are parish council members, Day 1, paragraph 134, and there are procedures in place for consulting relevant parish councils in relation to planning applications under the Town & Country Planning (General Development Procedure) Order 1995 and the Broads Authority’s Parish Council Charter.  As Dr Packman explained on Day 1, paragraph 135, the by-product of the 2007 procedural changes relating to planning has been to speed up the planning process together with a much closer engagement by the Authority with the parish councils.  
   2452.  Given that the Broads Authority’s executive area includes part of 93 parish councils and the entirety of none, it is far from clear that two parish council representatives would in fact bring greater local knowledge to the Authority’s deliberations than is presently available to it, and the Association’s witnesses agreed that, before the number of national representatives were reduced from ten to eight, those interests needed to be consulted which, it was accepted, the Association has not done, although Dr Packman has undertaken this consultation and the responses he has received have been universally opposed to the amendment now sought by the Association, and you have those responses in tab 13 of our bundle.  However, that matter is expressly also part of the public consultation which Defra has recently carried out and on which the Government will be making an announcement in “a matter of months”, and that was the Department representative on Day 6 at paragraph 2400.  For the five reasons which I set out in my opening at Day 1, paragraphs 84 to 88, the Authority would urge that no amendments are made to paragraph 1 of Schedule 7. 

   2453.  I then turn to the proposed repeal of section 9(8) of the 1988 Act so that the Authority’s navigation functions need no longer be delegated to, or through, the Navigation Committee.  Here I simply refer your Lordship to three matters.  First, as Dr Packman explained, Day 2, paragraph 231, the Navigation Committee does not at present exercise executive functions.  In practice, it is consultative and advisory only and all operational functions are sub-delegated to officers.  Secondly, the duty under the Port Marine Safety Code lies on the 21 Authority members and there will be a clearer line of authority and responsibility if there is direct delegation from the Authority to officers, that is Day 2, paragraph 234, with an increased role for the Navigation Committee as was agreed with the Royal Yachting Association at Day 2, paragraph 234.  Thirdly, as appears from Mr Williams’ document at his tab 1, page 2, when the Civil Service’s own in-house policy consultancy examined the matter in 2003 their conclusion was that the present legal requirement in respect of the Navigation Committee was, and I quote from the consultants’ report, “obsolete”.  They continued that all that was required was consultation with the Navigation Committee “on an ad hoc basis on purely operational issues”, though in fact the changes proposed will strengthen the consultative role of the Navigation Committee as Dr Packman pointed out on Day 2, paragraph 235.  A number of Petitioners would wish that the Authority were bound to accept the Navigation Committee’s advice, but that is not the position under the 1988 Act and, as Dr Packman said at Day 2, paragraph 238, the Authority generally follows the advice of the Navigation Committee but cannot, as the duty holder for safety purposes, be bound by it.

   2454.  The third constitutional matter is the objections to the new power to set aside areas for recreational use for no more than six hours in any period of 24 hours.  That is Schedule 7, paragraph 12(iv).  The force of this objection is weakened with the recognition that six hours is a maximum and the result of adding the new (iv) about minimising the duration of any restriction is not to circumvent the six hour limit but rather to ensure that it is only where necessary that the partial closure should be for as long as six hours.  That is Day 3, paragraph 788, reaffirmed at Day 6, paragraph 2202.  This then leaves the concern of Mr Howes, Day 4, paragraph 1392 and 1436, that the Promoters have not proved a need for the extended power of partial closure.  Mrs Wakelin gave your Lordships four examples: powerboat training, scout group canoeing, fireworks displays and regattas.  That was Day 3, paragraph 787-790.  It is, we would suggest, critical to remember that there must always remain a means for vessels to pass through the waterway, so the closure, as under the 1988 Act, can only be partial, not total, that is Day 3, paragraph 791, and, of course, any partial closure has to be kept as short as reasonably necessary.

   2455.  I then turn to pick up a few relatively minor matters.  Mr Bennett, your Lordships will recall, suggested at Day 3, paragraphs 1056-1058, that clause 17(ii), that is page 34 of the Filled Bill, confers a power in respect of articles or substances and that this would duplicate the powers of the police or the Customs & Excise.  The power under clause 17(ii) only applies where “reasonably necessary for any purpose mentioned in (i)”, namely for the purpose of discovering whether there has been compliance with the act or byelaws.  Therefore, there is no duplication, and clause 17(ii) has nothing whatever to do with the question of drugs and illicit substances.

   2456.  In his statement to the Committee, Mr Williams did not pursue the point in his Petition at paragraph ten that the Bill would change the arrangements for the appointment of the Board’s chief executive.  I simply respond by saying it would not do so in any event.

   2457.  On a separate matter, other Petitioners do not seem to share Mr Williams’ concern that there will no longer be a need for the Secretary of State’s consent to the appointment of the Norwich navigation officer following the merger of the two navigation officers’ positions as has already happened in practice, and nor does the Government seek to retain this power.  

   2458.  This may be an appropriate place to seek to answer your Lordships’ question five, and I hope your Lordships have a list of those questions, concerning access to the designated person and Mr Williams’ diagram which was produced in his bundle.  That diagram is correct.  That was one of the questions your Lordships raised.  Indeed, the diagram comes from the Authority’s Safety Management System and we presume that Mr Williams has downloaded the diagram from the Authority’s website where it appears.  The purpose of the diagram is to show that Mr Birtles, the Authority’s designated officer under the Port Marine Safety Code, has direct access to the full Authority on safety matters.  In this respect it does not matter that he is a third tier officer, the point is that he enjoys direct access to the full Authority.

   2459.  I then turn to the second matter which is the jurisdictional issue.  Of the three matters I referred to in opening under jurisdiction there is no petition in respect of the Haddiscoe Cut, though Mr Waller in his statement claimed incorrectly that the Cut was already subject to a public right of navigation.  That was Day 6, paragraph 2239.  In 1958, the British Transport Commission Act 1958 was passed and it included a section 17(4) which expressly doubted whether there were any rights of navigation in the Haddiscoe Cut and made provision for their extinguishment if they did exist.  Then one comes to section 8(7) of the 1988 Act, which your Lordships have in tab 2 of our bundle, and that provision confirmed that public rights did not extend to the Haddiscoe Cut.  I hope that answers part of your Lordships’ question eight and I shall come to the question of Oulton Broad, also raised in your Lordships’ question eight, at a later stage.  That was the background to the provision in clause 37 of the Bill which does away with the provisions of the British Transport Commission Act and, therefore, puts the position to one where there will be public rights of navigation in the Haddiscoe Cut.  

   2460.  I then turn to the question of Breydon Water.  None of the Petitioners, with the exception of Mr Campbell and Mr Law, directly challenge the inclusion of clause 36, which is the provision which transfers jurisdiction.  Although entirely unmentioned in his Petition, Mr Howes was concerned, and it is Day 4, paragraph 1384, that the Great Yarmouth Port Authority would not agree to pay enough money to compensate the Authority for having to look after Breydon Water.  This was one of the reasons, it seems, why he was against the entire Bill.  This appears to be Mr Campbell’s principal concern also.  His other concern, that there are at present different byelaws from those operated in the Broads, is surely a reason for making the transfer and, therefore, eliminating this difference rather than a reason for maintaining the jurisdiction of Great Yarmouth Port Authority which they are willing to cede to the Broads Authority.  That is Day 6, paragraphs 2370-1371.

   2461.  If I could just divert for a moment.  Your Lordships will recall that on Day 6 at paragraph 2275 Mr Campbell suggested that the international collision rules permit a vessel running before the wind to have the right of way in some circumstances and this, so he contended, was in conflict with one of the byelaws in the Navigation Byelaws 1995 which give vessels the right of way on the starboard tack.  The position in the byelaws reflects normal navigation practice and in any event, so I am instructed, there is no conflict as the international collision regulations are specifically disapplied by the Navigation Byelaws 1995.

   2462.  Reverting to the matter of Breydon Waters, this stretch can be dangerous, especially for inexperienced boaters: Dr Packman, Day 1, paragraph 140.  Mr Howes described it as “that most dangerous part of the Broads”, that was Day 4, paragraph 1417, which after a bad first experience he always goes through with someone else because, he said, that is the only safe way to do so.  That was Day 4, paragraph 1419.  There were at least 52 groundings in 2008 and on three occasions the Authority advised vessels not to attempt to sail through.  One Wherry skipper has got into difficulty and needed to be assisted on three or four occasions.  That is Day 3, paragraph 745 and paragraphs 864-865 and a correction which we made on Day 5 at paragraph 1676.  This, we would say, is the answer to Mr Campbell’s attempt to play down the significance of the existing risks to users of the Broads.  Your Lordships may recall that he described Breydon Water as “easy”.  That was Day 6, paragraph 2361. 

   2463.  At present the Authority has chosen to patrol Breydon Water, though not obliged to do so, so that two members of staff are in its vicinity during daylight hours throughout the period April to October.  Maintenance costs are shared between the Authority and the Great Yarmouth Port Authority.  That is Day 1, paragraph 140.  Only the latter, that is the Great Yarmouth Port Authority, has the power to make general or special directions in respect of Breydon Water.  The Authority regards itself as having a duty to safeguard the interests of its boaters, many of whom pass through Breydon Water, and it believes that this duty and those interests would be best served by the proposed transfer of jurisdiction to it.  As my Lord, Lord Trimble, observed, and as the Authority accepts, because of clause 4(4) inserted to meet the request of the principal boating organisations, the Authority will be unable to make a general direction under clause 4(2)(e) and (f) in respect to pleasure craft to prohibit entry into Breydon Water.  But the Authority will be able, first by general direction under, for example, clause 4(2)(b) to secure that vessels, or classes of vessels, move only at certain times or during certain periods and second, under (a), to designate channels for use and areas which are not to be used, thereby maintaining the current position, and third, under (h), to prescribe action when vessels run aground.  Fourth and fifth, and critically, under clause 6(1)(b), surviving from the 1988 Act, it will have the power to give a special direction regulating the time at which and the manner in which any vessel may enter Breydon Water, and under 6(1)(c) for regulating the movement or requiring the mooring of any vessel.  Thus, it would be our submission that the Authority will have a substantial armoury of new powers to accompany the transfer of responsibility.

   2464.  Since the Great Yarmouth Port Authority supports the transfer and will be relieved of financial liability in respect of Breydon Water, there is no reason, we would suggest, why there should be problems in negotiating terms for the transfer as envisaged by clause 36(4) and (6).  If agreement to terms cannot be reached then the Authority will have to reach a decision whether or not it is in the interests of users of the Broads that the transfer should still take place.

   2465.  I turn then to the matter of adjacent waters.  Significantly, at least we think it is significantly, only one owner of adjacent waters, Mr Atkins, or two if Mr Howes is included, has an outstanding Petition against the Bill and this suggests a recognition that there will be safety benefits in extending the insurance and safety provisions in the Bill to the adjacent waters where they are used by persons other than the owner or residential occupant of adjoining land.  This provision has not been controversial with the boating organisations or with many of those directly affected.  That is Day 1, paragraph 189.  Some Petitioners criticised the definitions as unclear, Mr Waller’s claim being that the Authority has “picked and chosen”, those were his words on Day 6 at paragraph 2236.  I want to make it clear that the wording is deliberately flexible so as to cater for waters which are “connected to the navigation from which a vessel may be navigated through a movable barrier” whilst excluding those areas such as the Trinity Broads and Coltishall Broad where there are permanent structures in the way.  The new clause 16(4) exempts from compulsory insurance all unpowered vessels in adjacent waters and clause 16(3) exempts from tolls small and medium unpowered vessels in adjacent waters.  At Day 4, paragraph 1333, in response to a question from Lord Oxburgh, Mr Baguley said he had not asked the Authority whether the toll would be remitted for the time his larger vessel was in adjacent waters while being worked on.  As your Lordships will recall, on 23 January last the Authority agreed that, subject to consultation with the Navigation Committee, vessels in adjacent waters which are under repair and out of commission for a long period should on application be exempt from tolls for that period.  That meets the point raised by Mr Baguley and Mr Ping, as the latter accepted on Day 6, paragraphs 2209-2210 when he made clear that he, that is Mr Ping, no longer pursued his Petition points in relation to adjacent waters.

   2466.  Then I turn to your Lordships’ question four.  It would be difficult to draft a provision along the same lines as in the Authority’s resolution in the Bill since the Authority wishes to ensure that exemptions are not falsely claimed and that, for example, a vessel is truly under repair as opposed to waiting for repair or moored for a long period whilst repairs are very intermittently carried out.  Furthermore, the details need to be the subject of consultation with consultees including the Navigation Committee, whose views have not yet been sought.”

   2467.  There are some who would prefer that the Authority actively promote public navigational rights over adjacent waters.  That became clear, not least, on Day 6, paragraphs 2374 to 2377.  However, that is a controversial matter, that is whether or not there are to be public navigational rights in the adjacent waters, and is a matter which is outside the scope of this Bill, and promotion of public navigational rights would not be impeded, in any way, by immediate implementation of the adjacent waters provisions in the Bill.

   2468.  I turn then to some miscellaneous matters relating to adjacent waters.  First, and it is a matter raised by your Lordships’ question 7, Mr Waller was concerned that the Bill would adversely affect his right to fish and that the Bill would, in some way, change rights of access to adjacent waters for the purpose of fishing.  This would not be the case.  If any individual anglers, at present, enjoy rights of access to adjacent waters these will be unaffected by the provisions of the Bill, although, depending on the vessel being used, the angler would be liable to pay a toll and comply with the Boat Safety Standards and the compulsory insurance requirements, as to which see, in particular, the new clause 16.

   2469.  Second, there is no basis for the assertion by Mr Howes (Day 4, paragraph 1375) that the Norfolk Broads Yacht Club withdrew their Petition in consideration for the Authority including a new clause “allowing the Authority to spend toll-payers’ income on private waters”.  This remark appears to relate to page 8 of the papers apart; that is the new sub-paras 10 and 11 for insertion in Schedule 7, page 40.  In fact, the new provisions reduce the scope of the provisions of the Bill as introduced into your Lordships’ House – i.e. paragraph 1, which is shown deleted in the filled Bill, page 40, lines 1 to 3.

   2470.  Thirdly, there is that part of your Lordships’ question 8 concerning the status of Oulton Broad, and Mr Waller’s assertion that the Bill would diminish his right to moor outside the navigation channel on Oulton Broad.  That is Day 6, paragraph 2245.

   2471.  Mr Waller seems to be labouring under several misconceptions.  First, Oulton Broad is part of the navigation area.  It is not an adjacent water, notwithstanding Mr Waller’s suggestion (Day 6, paragraph 2244) that in some way his “right to navigate down the channel will be lost in the Adjacent Water Act”.  Second, there is no permanently marked navigation channel in Oulton Broad, and third, there is no intention whatever to diminish his right to moor in Oulton Broad in the future, which right is, however, already subject to control by Special Directions, a control which is needed when there are power boat racing events in Oulton Broad – something which is expressly permitted by the 1988 Act and will continue.

   2472.  I move then to the third main topic: finance.  Here, there are two related issues.  The first is whether the requirement for a separate navigation account should remain, and, second, whether, if not, the provision in section 17(7) of the 1988 Act should remain.  As to the first matter, and it is the principal matter, and notwithstanding the statement made by Mr Ping on Day 6, paragraph 2213 and following, no sufficient reason has been put forward why it is necessary for the Authority to continue to produce three sets of accounts: a navigation account, a general account excluding navigation income and expenditure, and a third account showing the combined situation, as described by Dr Packman (Day 2, paragraph 250).

   2473.  As long ago as 2003 the interdepartmental in-house policy consultancy (which, as your Lordships will recall is in Mr Williams’ bundle, tab 1, item 2, paragraph 3) concluded that:  “On balance, the Authority should not be required to keep a separate navigation account, and if a legislative slot becomes available” the requirement should be removed.  The consultancy said that it should be removed “to reduce administrative overheads and help integration of the Authority’s policies”.  That remains the view of Defra, as expressed by the Minister on second reading and as confirmed by the departmental representative to your Lordships on Day 6 at paragraph 2419.

   2474.  Petitioners do not seem to have appreciated the significance of three elements of the new financial system which would afford them precisely the same protection and, indeed, maybe rather more than having a separate navigation account.  These are, first, the definition of navigation expenditure and navigation income in the amended section 17(8), excluding from the former expenditure on non-navigational purposes, including any dredging carried out for non-navigational purposes.

   2475.  Second, the amended section 17(6) where, taking one year with another, navigation expenditure must be equal to navigation income so that navigation income cannot be diverted to non-navigational purposes, and, third, the new section 17(5), requiring the annual report to describe the navigation income and expenditure incurred in the year in question.  This report (the annual report) will be prepared in the format agreed with the Royal Yachting Association and the British Marine Federation, and that is a legally binding document between the Authority and those bodies, extracts from which appear in Mr Williams’ bundle at tab 8, page 1.

   2476.  Mr Ping, your Lordships will recall, produced in evidence appendix 2 to that agreement with the RYA and the BMF which shows the agreed format.  This will clearly distinguish between amounts on dredging that are properly attributable to the navigation duties and those attributable to the Authority’s National Park duties.  I hope that already answers the first part of your Lordships’ question 6 on accounting.  It would seem that Mr Ping has two principal concerns about the accounting.  First (and this is not strictly an accounting point), he argues that all routine dredging has  a conservation benefit so that part of the cost should be met from the Defra grant and not from tolls.  That was Mr Ping, Day 6, paragraphs 2215 and 2222.

   2477.  Not only is that not a matter in his Petition but it runs counter to the provision in section 13(2) of the 1988 Act carried forward in the definition of “navigation expenditure” in lines 24 to 28 on page 39 of the filled Bill; that unless dredging is wholly or mainly for conservation purposes the cost must be met from navigation income.  That is something upon which the Government has always insisted.

   2478.  Second, Mr Ping appears to believe that the new format in appendix 2 (to the agreement with the RYA and the BMF) will prejudice the public in terms of their ability to distinguish between dredging undertaken for navigation purposes and funded from navigation income, and dredging wholly or mainly undertaken for conservation purposes, but that will not be the case; the new format will clearly distinguish between, on the one hand, navigational dredging, including salaries related to that, and, on the other hand, other dredging – for example, pump dredging of isolated broads to improve their wildlife quality and to meet public service agreement targets for Sites of Special Scientific Interest and salaries relating to that – which will be treated as National Park expenditure funded from National Park Grant and shown as such in the annual report.

   2479.  Contrary to Mr Ping’s belief, the new format (and this is why the boating organisations insisted upon it) will lead to greater transparency because all expenditure for the different purposes will be identifiable in a single document.  If Defra should, in the future, give a grant specifically for dredging in the navigation area for navigation purposes, this will be counted as navigation income and shown as such, for which express provision is made in the new format.

   2480.  What Mr Ping has not appreciated is that on page 21 of appendix 2, which was described by Mr Ping as “the fourth page in my bundle” on Day 6 at paragraph 2221, the line entry towards the top of the page “PSA targets/Water Framework Directive AGF”, shown there as wholly funded by National Park Grant, includes dredging undertaken wholly or mainly for conservation purposes.  Accordingly, neither of Mr Ping’s “two possible conclusions” is correct.  That was his Day 6, paragraphs 2219 to 2222.

   2481.  Finally, I turn to section 17(7) in the 1988 Act, which is the counterpart of the old section 17(8).  Section 17(7) is no longer needed given the repeal of section 17(8), its counterpart, and given the existence of the new section 17(6).  That was the matter which was explained by Dr Packman, Day 2, paragraphs 248 to 249.

   2482.  Then I move to the question of waterskiing and wakeboarding, my fourth topic.  As I explained in opening, waterskiing and wakeboarding are already permitted in certain areas and subject to certain conditions by bylaws.  Over the last 10 to 15 years there have been no incidents of collisions with other vessels (that is Day 3, paragraph 971).  All that is new is that there is proposed to be a more comprehensive permit system acceptable to the relevant organisations, and the detail of which is not the subject of any Petitions.  This is needed because the risk is not yet considered to be as low as reasonably practicable (that is Day 3, paragraph 972).

   2483.  There remains the concern of Mr Sermon relating to the repeal by the Bill of bylaw 6 of the speed limit bylaws and part of bylaw 12.  The concern is that this may result in the towing of waterskiers and wakeboarders giving rise to an excessive sustained wave to the detriment of other boaters and a threat to the conservation of the banks.  That is Day 4, paragraphs 1290 to 1296.  As I explained, on Day 4 at paragraph 1306, and when introducing further amendments, on Day 6, paragraph 2196, the repeal of the bylaw will only take place when equivalent provision is in place.  As Mrs Wakelin said, the relevant sections of the bylaws in these respects will be imported into the licensing conditions, so those safeguards will be incorporated into the new system (Day 3, paragraph 770).

   2484.  This is, I think, the appropriate place to respond to your Lordships’ questions 1 and 2.  First, to question 1.  The repeal in Schedule 8 of speed limit bylaw 12 “wash”.  This will be replaced not by a new bylaw but by a permit condition imposed under clause 28(6)(e) to the same effect, the purpose being to prevent damage to riverbanks, as well as reducing the potential for discomfort or swamping to other vessels.  Bylaw 12 could be repealed at any time by another bylaw, but its repeal by Schedule 8 is simply a consequential repeal following on from the repeal of those parts of the speed limit bylaws applying to waterskiing, including wakeboarding.  Without those other bylaws, and especially given the new permit conditions, bylaw 12 has no relevance or force.  As I informed your Lordships on Day 4 paragraph 1306, in effect, the bylaw will simply be continuing by other means – that is through the permit condition.

   2485.  Your Lordships have also asked, in question 1, about the proposed timescale.  The Authority is aiming to introduce the new regime, including the repeal of bylaw 12 and its replacement with new permit conditions, on 1 April 2010.  That would be the “relevant date” as defined in paragraph 7 of Schedule 6 on page 34 of the filled Bill.  The appointed day would, therefore, be six months earlier, on 1 October 2009.  Before we get to the relevant date, the Authority will need to consult with interested parties on model conditions, designate zones under clause 27, establish the appeals panel under Schedule 2 and generally publicise the new arrangements.  The important matter is that the repeal of bylaw 12 takes effect on the relevant date and not on the earlier appointed date.

   2486.  In your Lordships’ question 2 you have asked what would be the effect of replacing “may” by “shall” in clause 28(6)?  The intention of using the word “may” is to retain some flexibility.  In particular, it may not necessarily be appropriate to impose the listed conditions in every case.  For example, Lord Oxburgh canvassed the possibility that a would-be waterskier was unreasonably refused membership of a waterskiing club.  That was Day 3, paragraph 778.  So the situation there – and I did give the response at the time – was that because it was “may” and not “shall” that particular waterskier would not necessarily be excluded, whereas he would necessarily be excluded if the word “shall” was to appear rather than “may”.

   2487.  I remind your Lordships that the existence of a statutory power (and, of course, the word “may” is a statutory power) means that there is also a continuing duty on the Authority to consider exercising that power.  Your Lordships have the proposed amendment to paragraph 1(A)(a) of Schedule 2 to meet the objection received from the Chairman of the Joint Committee on Human Rights.  In these circumstances, it matters not whether what was originally proposed did or did not accord with Article 6 of the Convention.

   2488.  Lastly, safety matters.  Dr Packman told you that the main purpose of the Bill is to improve safety for those sailing on the Broads; the secondary purpose being to modernise the way in which the Authority operates.  That is Day 1, paragraph 116.  It is no part of the Promoter’s case that the present conditions on the Broads are generally unsafe or less safe than elsewhere.   However, the duty, under the Port Marine Safety Code, along with the ALARP principle means that the opportunity should be taken to improve conditions.  While some, like Mr Howes and Mr Campbell, contend that the new provisions would or could actually reduce safety, the Promoter’s case is that the contrary is self-evidently the position.

   2489.  I referred to six safety matters in my opening (Day 1, paragraphs 50-64).  Of these, one is uncontentious – namely clause 40, “removal of vegetation” - and another, clause 14, concerning compulsory third-party insurance, whether or not correctly described as a safety matter, is also uncontentious, save that Mr Williams, Mr Atkins and Mr Howes considered that it could – and presumably should – be required by bylaws or otherwise as a condition of boat registration.  What we say is that this is not possible, and the Government agrees with us, that the insurance requirements cannot be introduced by byelaws or otherwise as a condition of boat registration.  

   2490.  The remaining four safety matters remain contentious, but I can respond quite briefly.  First, and least contentious, is the clause 41 power to license boats let for hire or used for carrying passengers for hire.  Mr Williams complains that such licensing was not introduced earlier and draws attention to the operation of similar licensing recently carried out by North Norfolk District Council.  One of his own documents, and it is his tab 4, item 10, shows that those investigating the Breakaway V accident were concerned that licensing under the 1907 Act was not consistently applied.  Our tab 4 shows that their recommendations included the need for authorities on all UK waters to operate a licensing regime, and that is precisely what will be ensured by clause 41 – see Day 3, paragraph 730 – and none of the Petitioners has shown why that will not be beneficial.  Of course, clause 41 and the licensing will not prevent all accidents, but it will safeguard users, and it would be inexcusable if the Authority simply sat back when all the local authorities concerned wished it to take the lead with a single co-ordinated system.  It is unclear whether Mr Williams is still championing a voluntary system, and Mr Campbell failed to explain what, if any, benefits there would be from a system whereby the individual district councils delegated their 1907 powers to the Authority, if that could be achieved, which, past experience suggests, would be difficult, and that is Day 6, paragraphs 2337 to 2339.  Indeed, the only advantage which Mr Campbell identified with delegation is that you would not need this particular Bill, or you would not need clause 41 of this Bill.  I say no more, therefore, about clause 41.  

   2491.  Second, there is the extended power to give special directions, clause 6.  Of the subclauses in subclause 6, only (a), (g), (h) and (k) to (o) are new and the others are all contained in the 1988 Act, they are all precedented elsewhere.  Mrs Wakelin gave to your Lordships examples of when special directions under (l), (m), (n) and (o) might be given and why it was necessary to have the additional powers, and that is Day 3, paragraphs 745 to 746.  This went unchallenged by the Petitioners.  Significantly, Mrs Howes and Mr Campbell were unable to identify any occasion on which the giving of a special direction under the 1988 Act had occasioned concern in the boating community.  That was Day 4, paragraph 1620 and Day 6, paragraph 2341.  

   2492.  Contrary to the claim of Mr Waller and so far as the Authority is aware, there was no “pact” before the 1988 Act was introduced or enacted that there should be no powers to give directions.  Mrs Wakelin was not yet, as Mr Waller claimed, employed by the Authority at that time and of course the 1988 Act includes a power to give certain special directions, and that was a matter dealt with by Mr Waller on Day 6, paragraph 2238.  

   2493.  I turn then briefly to your Lordships’ question 3 relating to clauses 8(7) on special directions, and also to clause 17(10), dealing with expenses.  If your Lordships consider it appropriate to insert the word “reasonable”, the Authority would be entirely content.

   2494.  LORD OXBURGH:  On that, Mr George, might I interrupt you.  Your explanation of the wording there on Day 4 seemed to be entirely plausible at the time, but, if I stand back and read the Bill as a whole, there is a slightly pepper-pot approach to the use of “reasonable” in it.  It occurs in some places and not in others and it does seem to me that the Bill would be significantly improved, and I would be interested in your comments on this, by a consistent use.  Sometimes, when expenses are to be incurred, the word is omitted and sometimes it is present.  Also, it applies to other actions perhaps undertaken by individuals or by the Authority and it does seem to me that, on occasion, a legal adviser to the Authority, when a claim for expenses had been made, would say, “Well, ‘reasonable’ is used in a number of cases in the Bill.  Clearly, if it is intended that it should be reasonable, it would be indicated, but the Authority has no obligation to show that the expenses incurred here were reasonable”, so I would have thought there was a case for reasonableness on the question of insertion of “reasonable” in a number of places in this Bill.

   2495.  MR GEORGE:  My Lord, one way to judge this is how would I like to appear in the courts for the Authority in the circumstances that, it had been found, the expenses charged were unreasonable, but seek to persuade the court that the Authority was entitled to charge unreasonable expenses.  My Lord, it is not something which I would like to do because I am absolutely convinced the court would find that of course the public authority could not impose, or recover, unreasonable charges, although I make perfectly plain that, if your Lordships think it appropriate to insert the word “reasonable”, we would be perfectly happy, and indeed of course I understand the background to your Lordship’s reasoning.

   2496.  My Lord, thirdly, there is the new power to give general directions, subject to the procedural safeguards in Schedule 1.  Some Petitioners, such as, for example, Mr Bennett, were unaware that clause 4(4) meant that a general direction under (f) could not be made in respect of pleasure craft and that clause 4(3)(a) provided that a general direction could be given to classes of vessel and not necessarily to all vessels, and that is Day 4, paragraphs 1067 to 1070.  Some, like Mr Sermon, wrongly supposed that a ranger could give a general direction, which is Day 4, paragraph 1267, whereas this could only be done in the case of an emergency under clause 6(2) and then by special direction, nor is there any reason to suppose that anglers would be adversely affected by the extended powers, which is Day 6, paragraph 2248.  Mrs Wakelin gave examples on Day 3, paragraph 739, of the circumstances in which general directions would be made, and most likely for partial closure or for specific classes of vessel, including preventing mooring in unsafe areas, such as the narrow Haddiscoe Cut, and requiring the use of engines where fitted, for example, for wherry crossings of Breydon Water.  None of this should be contentious.  

   2497.  Underlying the objections to clauses 4 and 6 seems to be a fear that the powers might be used for “over-zealous dealing with an obstruction” or they might “become an incentive not to dredge”.  Those were both quotations from Day 4, paragraphs 1274 and 1278.  Yet, when challenged by my Lord, Lord Oxburgh, Mr Sermon said that he would struggle to think of any specific example where he thought the Authority had acted arbitrarily or unreasonably in the past, which was Day 4, paragraph 1280.  

   2498.  An alternative source of concern seems to be that the Authority lacks sufficient rangers to patrol the navigation area or that the rangers may be insufficiently qualified to give appropriate special directions, but, given the absence of evidence of inappropriate special directions given in the past, and there has of course been the power to give special directions since 1988, there really does not seem any supporting evidence for this, and there is likewise no evidence that the fact that there are relatively few rangers will adversely affect individual boaters.  Indeed, the fact that there are relatively few rangers seems to us to suggest that the spectre of endless and irritating interventions, whether for boaters or anglers, is somewhat fanciful.  

   2499.  Your Lordships’ question 9 asks whether the Promoters have anything further to add in relation to claims that the Bill would take away, or diminish, the right to navigate on tidal waters.  In the Promoters’ opinion, the Bill will not take away, or diminish, such rights.  It will merely regulate in a reasonable and proportionate way the use made of navigable waters in the same way as the rights of motorists are regulated on the public highway and, as has been done in the past, by the 1988 Act and by byelaws and as is done elsewhere.  The new powers, we would suggest, will make the Broads a safer place to navigate and, in that respect, will enhance enjoyment of the public right.  

   2500.  Your Lordships’ question 10 relates to the availability of information on depths of waters in the Broads.  The most important information available are the hard-copy charts and cross-sections at regular intervals which are available on request and will shortly be published on the website, and that is Day 4, paragraph 1115.  These are referred to in Appendix 5 of the Sediment Management Strategy which your Lordships have.  Additionally, the Authority provides information to the publishers of guides to the Broads, including maximum draught of craft.  The entire Broads area was surveyed in 2005 and several areas were resurveyed in 2006 and 2007.  The Authority is committed to a five-year programme of surveys to cover the navigable extent of the Broads which is undertaken as a rolling programme, including a river valley per year, so I hope that answers your Lordships’ concerns on that score.  There is in place a system for resurvey.

   2501.  This then leaves clause 12, the scheme for boat standards to apply to most craft, though not including unpowered vessels unless they have onboard cooking or heating facilities.  Almost all clause 12 does is to maintain the existing scheme provided for by the interim boat safety byelaws whilst also giving the Authority the power to introduce an updated version of the National Boat Safety Scheme as and when nationally approved, whereas, without clause 12, this could only be done by promoting a new set of byelaws.  Clause 12, far from being draconian, is merely a modest tidying-up measure.  Indeed, that seems now to be accepted even by Mr Campbell, which leaves only his point that he cannot “equate a time saving to need”, which is Day 6, paragraphs 2352 to 2354.  

   2502.  Mr Williams makes certain criticisms of the existing National Boat Safety Scheme, and some of his criticisms may be taken into account when that scheme is revised at national level.  Clause 12 does not give the Authority power to impose whatever requirements it may from time to time think necessary, which is why Mr Williams was plainly wrong to use phrases such as a power “to extend the Boat Safety Scheme whenever they want to” or “every time something else comes up”, which is Day 5, paragraphs 2057 and 2053.  No doubt a case could be made for a more extensive power, entitling the Broads Authority, every time something came up, to extend the scheme, but that would be highly controversial with boating interests and it is not proposed by clause 12.  

   2503.  Now, my Lords, I have not responded to every one of the points raised by Petitioners and I have deliberately avoided matters such as the details of the dredging programme which are of little, if any, relevance to the contents of the Bill.  We would respectfully ask that the Bill be permitted to proceed with the inclusion of the various amendments which we have proposed.  My Lords, that is all I have to say, unless your Lordships have any questions of me or of the Authority.

   2504.  CHAIRMAN:  Thank you, Mr George.  Any questions for Mr George?  No, well, we have no questions for you, Mr George, so that concludes submissions and Petitions and evidence, so, if the room could be cleared, the Committee will now deliberate.  Thank you very much.  

At 11.45am Counsel and Parties are directed to withdraw

And at 12.19pm are again called in

   2505.  CHAIRMAN:  Before we summarise our conclusions I just want to draw attention to a letter which we have received this morning from Jack Sadler who wishes to withdraw unreservedly and apologise for remarks that he made about Councillor Mallett in his evidence on page 31, paragraph 1855, line two.  I hope everyone has got a copy of this letter and it will be put with the other papers but I just wanted to get it on record so it was known we received it.

   2506.  Now to the Committee’s conclusions.  First of all, we will allow the Bill to proceed with amendments.  We accept the amendments proposed by the Promoters but we have a few additional comments and amendments ourselves.  I am referring to the Broads Authority Bill paper which was our list of questions that we have been discussing this morning, for ease of reference.

   2507.  The first one we wish to refer to is item three, which is the one about the word “reasonably”.  We are grateful to Mr George for accepting the word “reasonable” in the first paragraph and assume that he also meant to accept the word “reasonable” in the second paragraph.  However, the Committee wish to amend the Bill so that the word “reasonable” or “reasonably” appears in all the relevant parts when they refer to costs, expenses, action fees, et cetera, for consistency as Lord Oxburgh suggested earlier.

   2508.  Turning to item four, we welcome the Promoters’ intention to exempt from tolls a vessel being repaired in adjacent waters and we welcome the intention of the Authority to bring these into operation themselves.  We recognise that this is a matter for the Authority but we would like to draw the Authority’s attention to the fairly equivalent use of something called a SORN, which is a statutory off-road declaration, a Department for Transport declaration you are required to do if you wish to have a car off-road untaxed.  That seems to us something that might be worth looking at, although we do emphasise this is a matter entirely for the Authority itself.  It is the principle that we welcome of not charging for boats in this condition.

   2509.  Turning to item five, and the issue of designated persons, we would ask the Authority to look again at the rather long distance between the Broads Authority as duty holder and the Head of Waterways, Strategy and Safety as the designated person.  We would just like to draw the Authority’s attention to this and perhaps they would like to look at possibly that the Chief Executive or Director of Waterways should become the duty holder instead.  Again, it is a matter for the Authority but we would like to draw the Authority’s attention to our concern in this matter.

   2510.  Finally, item ten: again, we welcome Mr George’s statement this morning that the information about the depth of water on the Broads will be published on their website quite soon.  We welcome that and just remind the Authority we see it as a duty of the navigation authority to publish regular information on depths and other information about navigation.  

   2511.  That concludes the Committee’s conclusions.  I now invite the Promoters to prove the preamble to the Bill.

   2512.  MR GEORGE:  My Lord, before you do that, can I just inquire so far as the very first matter your Lordship mentioned about where you are proposing to insert “reasonable”, do you have a list of all the places where you are anticipating that or are you content that could be dealt with through your internal mechanisms?  It is simply whether anything more is expected of us.

   2513.  CHAIRMAN:  Mr George, we came up with various ideas for doing it, including putting it on the machine and doing a search for the word “costs”, but then we thought that was a silly idea.  Our legal advisors are prepared to help with this and draft something and no doubt they will be consulting you and your team and I am sure they will be able to come to a conclusion and any assistance will be gratefully received, but I think it will be in our court.

   2514.  MR GEORGE:  As long as we have some sight of what is proposed, I am most grateful.

   2515.  CHAIRMAN:  Absolutely reasonable.

   2516.  MR GEORGE:  Can I call Dr Packman.

DR JOHN PACKMAN, recalled
Further examined by MR GEORGE

   2517.  MR GEORGE:  Dr Packman, you have already been introduced to the Committee and have been sworn.  Have you read the preamble to the Bill?

(Dr Packman)  I have.

   2518.  Are the contents of it true?

(Dr Packman)  They are.
   2519.  MR GEORGE:  Thank you very much, Dr Packman.
The witness withdrew

   2520.  MR GEORGE:  My Lords, can I just thank your Lordship’s Committee for bearing with us for what has been quite a lengthy period.  We are most grateful.

   2521.  CHAIRMAN:  Thank you very much, Mr George.  I would like to take this opportunity to thank all those who have taken part and listened to the proceedings, in particular the Promoters’ counsel, lawyers and team and, of course, all the Petitioners.  That concludes the Committee’s work and the Committee is now adjourned.

The Committee adjourned at 12.27pm
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