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THIS DEED is dated							202[x]
Parties
BROADS AUTHORITY incorporated and registered in England and Wales with company number [INSERT NUMBER] whose registered office is at [INSERT ADDRESS] (Client).
[INSERT CONTRACTOR NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [INSERT ADDRESS] (Contractor).
Background
[bookmark: a1007450]The Client wishes to appoint the Contractor to Provide the Works at the site.
[bookmark: a274484]The Contractor has agreed to Provide the Works in accordance with the conditions of contract specified in clause 4 of this Agreement.
[bookmark: main]Agreed terms
[bookmark: a633604][bookmark: _Toc517092949]Interpretation
Unless the context otherwise requires:
any term used with initial capital letters has the meaning given to it in the conditions of contract specified in clause 4 below; and
any italicised term has the meaning given to it in the Contract Data.
[bookmark: a473384][bookmark: _Toc517092950]Contractor's responsibilities
The Contractor will Provide the Works in accordance with the conditions of contract.
[bookmark: a135627][bookmark: _Toc517092951]CLIENT's responsibilities
The Client will pay the Contractor for the works and carry out his other duties in relation to them in accordance with the conditions of contract.
[bookmark: a626968][bookmark: _Toc517092952]Contract for the works
The contract for the works comprises the conditions of contract in the form of the NEC4 (June 2017and including amendments issued January 2019, October 2020 and January 2023)) Engineering and Construction Short Contract, incorporating the:
Additional Conditions (application of the Housing Grants, Construction and Regeneration Act 1996 as amended by the local Democracy, Economic Development and Construction Act 2009);
completed Contract Data;
Price List;
Scope;
Site Information; and
this Agreement.
[bookmark: a740417][bookmark: _Toc517092953]Contract Data and SCOPE
Copies of the completed items listed at clause 4.2 to 4.5 inclusive are annexed to this Agreement at Schedule 1.
[bookmark: a804505][bookmark: _Toc517092954]Priority of documents
If there is any ambiguity or inconsistency in or between the documents comprising this contract, the priority of the documents is in accordance with the following sequence:
this Agreement;
the completed Contract Data,
the additional conditions of contract being:
Z clauses – [1-9/10] inclusive; and 
Z clauses [11/12/13/14/15[footnoteRef:1]] [1:  Please delete as applicable. Please note, Z14 will only apply where the Contractor is to be responsible for any design work carried out by a Design Consultant and the intention is to novate the professional appointment for that Design Consultant to the Contractor. ] 

the other conditions of contract;
the Scope; and
any other document forming part of the contract.
AGREEMENT
This Agreement is binding upon the Parties with effect from the date hereof or the date on which the Contractor commenced the works (whichever is the earlier).  
If the Client gives any instruction to the Contractor pursuant to any letter of intent or otherwise in relation to the works prior to the date of this Agreement such instructions or letter of intent is deemed to be given by the Client under this Agreement and any such works undertaken prior to the date of this Agreement are deemed to have been undertaken under this Agreement with all amounts paid or payable in respect thereof treated as paid or payable to the Contractor on account of the sums payable by the Client in respect of the Prices.
Additional Conditions of contract
The following clauses are the additional conditions of contract:
Z1	Project Manager and Design Consultants 
Z1.1	After condition 11.2(16) insert the following as a new condition 11.2(17):
“11.2 (17)	Project Manager is the person identified as such in the Contract Data.”
Z1.2	After condition 11.2(17) insert the following as a new condition 11.2(18)
“11.2 (18) 	Design Consultants are those persons identified as such in the Contract Data."
11.2.(19) Building Regulations: the Building Regulations 2010 (SI 2010/2214
11.2.(20) CDM Regulations: the Construction (Design and Management) Regulations 2015 (SI 2015/51).
11.2 (21) Connected Person: has the meaning given in paragraph 45, Part 3, Schedule 6 of Procurement Act 2023.
11.2 (22) Debarment List: the list of suppliers referred to in section 62 of the Procurement Act 2023.
11.2 (23) Deleterious: products or materials which are generally known within the construction industry to be deleterious at the time of specification, in the particular circumstances in which they are used, or those identified as potentially hazardous in or not in conformity with: 
The report entitled “Good Practice in the Selection of Construction Materials” (2011, by published by the British Council for Offices); 
Relevant British or European Standards or Codes of Practices; or 
Any publications of the Building Research Establishment related to the specification of products or materials.
11.2 (23) EIRs: the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.
11.2 (24) FOIA: the Freedom of Information Act 2000 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.
11.2 (25) Requests for Information: a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the EIRs.
Z2	Communications to Project Manager 
Z2.1	After condition 13.2 insert the following as a new condition 13.3:
“13.3	All communications and instructions between the Contractor and the Client are to be made 	through the Project Manager, or persons named by the Project Manager.”
Z3	Changes in the Law 
Z3.1	Insert the following as a new clause 12.5
“12.5 A change in the law of the country in which the site is located is a compensation event if it occurs after the Contract Date and was not reasonably foreseeable by a competent and qualified contractor of the same discipline as the Contractor.  If the compensation event which is a change in the law is to reduce the total Defined Cost, the Prices are reduced.” 
Z4	Record Keeping 
Z.4.1	Insert the following as a new condition 18:
“18.1	The Contractor shall maintain copies of all data relating to the works including but not limited 	to all correspondence, timesheets, applications for payment and other documents for a 	period of six years from the date of the defects date (“the Records”).
18.2	The Client shall be entitled at reasonable times and on reasonable prior notice to attend the 	premises of the Contractor to ensure the Contractor is complying with his obligations under 	this clause 18.
18.3	The Contractor will provide copies of the Records to the Client as and when requested to do 	so by the Client, subject to payment of the Contractor’s reasonable and proper copying 	charges.
18.4	The Contractor shall ensure that all subcontractors are under equivalent obligations to the 	Contractor under this clause 18.”
Z53	Assignment
Z5.1	Insert the following as a new condition 19A:
“19A.1	The Contractor does not assign his interest in or any rights arising under this contract without the consent of the Client. 

19A.2	The Client may assign his interest in this contract or any rights arising under it at any time without the consent of the Contractor. The Client notifies the Contractor of any such assignment.”

Z6	Freedom of Information Act
Z6.1	Insert the following as a new condition 19B: 
“19B.1 	The Contractor acknowledges that the Client is subject to the requirements of the 	FOIA 	and the EIRs. The Contractor shall: 
(1) [bookmark: a898289]provide all necessary assistance and cooperation as reasonably requested by the Client to enable the Client to comply with its obligations under the FOIA and EIRs; 
(2) [bookmark: a832467]transfer to the Client all Requests for Information relating to this contract that it receives as soon as practicable and in any event within 2 Working Days of receipt; 
(3) [bookmark: a826338]provide the Client with a copy of all Information belonging to the Client requested in the Request For Information which is in its possession or control in the form that the Client requires within 5 Working Days (or such other period as the Client may reasonably specify) of the Client's request for such Information; and 
(4) [bookmark: a187739]not respond directly to a Request For Information unless authorised in writing to do so by the Client. 
[bookmark: a300636]19B.2	The Contractor acknowledges that the Client may be required under the FOIA and EIRs to disclose Information (including information of a commercially sensitive nature relating to the Contractor, its intellectual property rights or its business or which the Contractor has indicated to the Client that, if disclosed by the Client, would cause the Contractor significant commercial disadvantage or material financial loss) without consulting or obtaining consent from the Contractor. The Client shall take reasonable steps to notify the Contractor of a Request For Information (in accordance with the Cabinet Office's Freedom of Information Code of Practice issued under section 45 of the FOIA) to the extent that it is permissible and reasonably practical for it to do so but (notwithstanding any other provision in this contract) the Client shall be responsible for determining in its absolute discretion whether any commercially sensitive information and/or any other information is exempt from disclosure in accordance with the FOIA and/or the EIRs. 
[bookmark: a296309]19B.3 	Notwithstanding any other term of this contract, the Contractor consents to the publication of this contract in its entirety (including variations), subject only to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA and EIRs.
19B.4	The Client shall, prior to publication, consult with the Contractor on the manner and format of publication and to inform its decision regarding any redactions but shall have the final decisions in its absolute discretion. The Contractor shall assist and co-operate with the Client to enable the Client to publish this contract.”
Z7	Subcontracting and Public Contracts Regulations 2015the Procurement Act 2023
Z73.1	Insert the following as a new condition 21.1 and re-number the remaining conditions 	accordingly:
“21.1	The Contractor does not subcontract the whole or any part of the works without the Client's 	prior consent in writing. The Client shall not consent to any proposed subcontract if the 	Subcontractor (or any Connected Person of the subcontractor) is on the Debarment List.””
Z73.2	After clause 21.4 insert the following as a new condition 21.5:
“21. 5	The Contractor shall comply with the provisions of the Procurement Act 2023Public Contracts Regulations 2015 	in subcontracting 	any part of the works.” 
Z84	Compliance with legislation
Z8.1	Insert new condition 23
“23.1	The Contractor Provides the Works:

· in a proper and workmanlike manner, and 
· in compliance with:
· all statutes, statutory instruments, regulations, rules and orders made under any statute or directive having the force of law which affect the works or performance of any obligations under this contract;
· any regulation, byelaw, permission or approval of any local authority or statutory undertaker having jurisdiction in relation to the works or with whose systems the works are, or are to be, connected;
· the Methods Statements and Risk Assessments of the Contractor as have been previously approved by the Client
23.2	Without prejudice to condition Z6.1 above, in performing his obligations under this contract 	the Contractor shall be responsible for complying with the Data Protection Act 2018, 	restricting or affecting the retention, transmission or processing of data.

23.3	Where the Contractor is the principal contractor under the CDM Regulations or the Building Regulations it performs all the functions and obligations required to be performed by the principal contractor under the CDM Regulations and the Building Regulations.

23.4	Where the Contractor is not the principal contractor under the CDM Regulations or the Building Regulations it shall co-operate fully with the principal contractor appointed by the Client from time to time and provide all such information required by the principal contractor for the purposes of complying with the CDM Regulations and the Building Regulations at the times and in the manner required.”
				

Z9	Instructions to stop or not to start work
Z94.1	After condition 30.4, insert a new condition 30.5 as follows:
“30.5	The Client may, at its discretion, issue an instruction to the Contractor to omit any part of the works.  The Contractor shall not be entitled to loss of profit and/or the omission of any part of the works shall not give rise to a compensation event.”
Z5	Assignment
[bookmark: _Hlk201076770]Z5.1	The Contractor does not assign his interest in or any rights arising under this contract without the consent of the Client. 
Z5.2	The Client may assign his interest in this contract or any rights arising under it at any time without the consent of the Contractor. The Client notifies the Contractor of any such assignment.
Z6	Compliance with legislation
Z6.1	
and workmanlike manner, and 
in compliance with:
all statutes, statutory instruments, regulations, rules and orders made under any statute or directive having the force of law which affect the works or performance of any obligations under this contract;
any regulation, byelaw, permission or approval of any local authority or statutory undertaker having jurisdiction in relation to the works or with whose systems the works are, or are to be, connected;
the Methods Statements and Risk Assessments of the Contractor as have been previously approved by the Client
Z6.2	Without prejudice to condition Z6.1 above, in performing his obligations under this contract 	the Contractor shall be responsible for complying with the Data Protection Act 2018, 	restricting or affecting the retention, transmission or processing of data.

Z6.3	To the extent that the project that comprises or includes the works will use more than one contractor for the purposes of the Construction (Design and Management) Regulations 2015 (the "CDM Regulations"): the Contractor is the principal contractor under the CDM Regulations in respect of the works and performs all the functions and obligations required to be performed by the principal contractor under the CDM Regulations.
Z107	Payment 
Z10.1	Insert new condition 52 as follows
“52.1 Where the Contractor enters into a subcontract with a subcontractor, the Contractor shall include in that subcontract:
(1) that payment due to the subcontractor is made no later than thirty (30) days after receipt of a valid and undisputed invoice unless the relevant subcontract requires the Contractor  to make earlier payment 
(2) a provision requiring the subcontractor to that subcontract to include in any subcontract which it awards provisions having the same effect as condition 52.1 (1).”
Z11	Compensation Events  
Z117.1	In condition 60.1(9) insert the following words at the beginning of the clause:
“Subject to condition 60.3”
Z117.2	In condition 60.2 please:
Delete the “and” at the end of the penultimate bullet point.
Insert “and” at the end of the last bullet point; and 
Insert the following as a new bullet point:
“The Contractor shall assess predicted tides and MET Office forecast weather conditions.  The Contractor should programme the works to avoid foreseeable unworkable conditions.”
Z117.3	After condition 60.2, insert the following as a new condition 60.3:
“60.3	Delays due to foreseeable weather conditions will not entitle the Contractor to a compensation 	event.”
Z128	Termination of Contract – Public Contracts RegulationsProcurement Act 2023 
Z128.1	After condition 93 insert the following as a new condition 94:
“94.1	Notwithstanding any other termination provision in this contract, the Client may give the 	Contractor written notice of its intention to terminate if it considers that a termination ground 	listed in section 78(2) of the Procurement Act 2023 applies. A notice of an intention to 	terminate under this condition must:
a. 	set out which termination ground the Client considers applies pursuant to			section 78(2) of the Procurement Act 2023 together with the Client’s reasons for 		deciding to terminate on this basis;
b. 	invite the Contractor to make representations to the Client about the existence of the termination ground and the Client’s decision to terminate;
c. 	specify the means by which, and the time by which, such representations must be made; and
d.	insofar as it states the Client’s intention to terminate by reference to the status of a subcontractor under section 78(2)(b) or (c) of the Procurement Act 2023, specify a time by which the Contractor may terminate the subcontract and, if necessary, appoint an alternative subcontractor.
94.2	On expiry of the time for the Contractor to make representations under condition 94.1(c), if, after considering any representations, the Client is satisfied that the termination ground applies, it 	may terminate the agreement with immediate effect by giving final written notice to the Contractor.Notwithstanding any other termination provision in this contract, the Client may, in 	accordance with Regulation 73 of the Public Contract Regulations 2015 (“PCR15”), 	terminate this contract where:

a. 	the contract has been subject to a substantial modification which would have 		required a new procurement procedure in accordance with PCR15 regulation 		72(9);
b. 	the Contractor has, at the time the Contractor was awarded the contract, been in 	one of the situations referred to in PCR15 regulation 57(1), including as a result of the application of PCR15 regulation 57(2), and should therefore have been excluded from the procurement procedure leading to the award of this contract; 
c. 	the contract should not have been awarded to the Contractor in view of a serious infringement of the obligations under the Treaties and the Public Contracts Directive that has been declared by the Court of Justice of the European Union in a procedure under Article 258 of the Treaty on the Functioning of the European Union.
94.2	The Client may exercise this right of termination upon one month’s written notice in 	accordance with the Contract’s notice provisions.  The Client may, in its absolute 	discretion, give a longer period of notice to the Contractor.
94.3	The Client will not be liable for any further payments to the Contractor upon exercise of this 	termination provision except to pay the Contractor to bring to a conclusion, as directed by the 	Client, any works or services already in progress at the time of the 	termination notice is 	served.
94.4	In the event of termination in accordance with this clause, the Contractor will pay the 	Client’s reasonable and actual costs of 1) appointing a suitable short-term replacement 	and 2) retendering the contract.”
Z139	Execution as a Deed
Z139.1	The Contractor’s Offer and Client’s Acceptance shall not form part of this Agreement. This 	Agreement is to be executed as a deed.
Z1401	Sectional Completion 
Z140.1	Insert the following as a new condition 32:
“32.1	In these conditions of contract, unless stated as the whole of the works, each reference and 	clause relevant to:
	the works; 
	the Completion; and 
	the Completion Date 
	applies, as the case may be, to either the whole of the works or any section of the works.”
Z151	Collateral Warranties	Comment by Christopher Pedder: Consider including a “warranty retention” whereby a fixed sum is deducted from payments where warranties from contractor and design consultants is not provided
Z151.1	Insert the following as a new condition 29A:
“29A.1	Within 14 days of the Client’s written request, the Contractor executes and delivers to the Client a duly executed deed of collateral warranty (in the form attached to this Agreement as Schedule 2 Part A in favour of:
a person that has provided, or is to provide, finance in connection with the whole or any part of the works or the completed works; or the site, whether that person acts on its own account, as agent for a syndicate of other parties or otherwise; or
any first purchaser of the whole or any part of the works or the completed works or the site.
29A.2	If the Contractor subcontracts any part of the works it arranges for the Subcontractor to 	provide a collateral warranty in favour of the Client within 21 days of the date of the 	subcontract.  Such warranty is to be in the form attached at Schedule 2 Part B.”
Z162	Copyright
Z162.1	Insert the following as a new condition 29B:
“29B.1	In this condition 29B, the following defined terms shall apply:
"Material" means all materials prepared by or on behalf of the Contractor for the works and all updates, additions and revisions to them and any designs, or inventions incorporated in them.
"Permitted Uses" means the design, construction, completion, reconstruction, modification, extension, refurbishment, maintenance, funding, disposal, letting, fitting-out, advertisement, demolition, reinstatement, building information modelling and repair of the works.
29B.2	The Contractor grants to the Client, with immediate effect, an irrevocable, non-exclusive, royalty-free licence to copy and make full use of the Material for any purpose relating to the works, including without limitation any of the Permitted Uses.
29B.3	The Client's licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Contractor and survives termination (for any reason) of the Contractor's employment under this contract.
29B.4	The Contractor is not liable for use of the Material for any purpose other than that for which it was prepared or provided.
29B.5	The Client may use the Material in connection with an extension of the works, but may not reproduce the designs contained in the Material in an extension.”
[bookmark: _Hlk36533448]Z173 	Contractor’s design
Z173.1	Insert the following as a new condition 29C:
“29C.1	The Contractor is not liable for a Defect which arose from its design unless it failed to carry out that design using all the reasonable skill, care and diligence to be expected of a qualified and experienced professional designing works similar in scope and character to the works.the skill and care normally used by professionals designing works similar to the works..
29C.2	If the Contractor corrects a Defect for which it is not liable under the contract it is a 	compensation event.
29C.3 	The Contractor shall use all the reasonable skill, care and diligence to be expected of a qualified and experienced professional designing works similar in scope and character to the works not to specify for use anything which is Deleterious at the time of specification or use.
29C.4	The Contractor provides insurance for claims made against it arising out of its failure to use all the reasonable skill, care and diligence to be expected of a qualified and experienced the skill and care normally used by professionals designing works similar in scope and character to the works.  The minimum amount of this insurance is £5,000,000 in respect of each claim.  This insurance provides cover from the starting date until 12 years from the Completion Date.
Z184	Design Consultants 
Z184.1	Insert the following as a new condition 29D:
“29D.1	Where stated to apply in the Contract Data, the Contractor’s liability for design as referred to in clause 29.C above shall extend to the entire design of the works – including any design carried out by or on behalf of any Design Consultant whether before or after the date of this contract. 
29D.2	Within one week of the Client’s request to do so, the Contractor shall enter into a deed of novation in the form set out in Schedule 3 with the Client and the Design Consultant and the Contractor shall if required by the Client either enter into and procure that the applicable Design Consultant enters into the post novation collateral warranty in favour of the Client in the form attached to that deed of novation, or such alternative form of collateral warranty as may be acceptable to the Client their absolute discretion.

29D.3	With respect to any Design Consultants the Contractor shall:

29D.3.1	not terminate or make any variations which may have a material effect on the Client’s interest in the terms of the appointments after their novation pursuant to Clause 29D.2 or release any of them nor seek to employ other Design Consultants in their place without the prior written consent of the Client (such consent not to be unreasonably withheld).   In the event that consent is given to the termination of any such contract of appointment, the Contractor shall appoint a replacement design consultant of equal standing upon terms substantially similar (with all necessary changes) to those of the appointment which has been terminated (if applicable), provided that the identity and terms of appointment of such replacement shall be subject to the prior written approval of the Client, which approval shall not be unreasonably withheld or delayed;  

29D.3.2	use reasonable skill care and diligence to see that all of the Design Consultants appointed are fully and properly instructed in connection with the works;

29D.3.3	duly perform and observe all the obligations and duties on the part of the Contractor under such appointments of the Design Consultants;

29D.3.4	diligently take all steps necessary effectively to procure due performance and observance of the obligations and duties of each such Design Consultant;

29D.3.5	not waive release vary or estop itself from enforcing or seeking redress for any such obligation or duty without the consent of the Client;

29D.3.6	not do or omit to do any act or thing which would entitle any such Design Consultant to treat as terminated by breach his or their contract of appointment in connection with the works.

29D.4	The matters referred to in this clause 29D shall not give rise to a Compensation Event and the Contractor shall not be entitled to any change in the Prices and/ or any extension to the completion date as a result of them. 

Low Performance Damages 
Z159.1	Insert the following as a new condition 45:
“45.1	In this condition the amounts for low performance damages are:
	Amount 
	
	Performance level 

	[INSERT DETAILS]
	For 
	[INSERT DETAILS] 

	[INSERT DETAILS]
	For 
	[INSERT DETAILS]

	[INSERT DETAILS]
	For 
	[INSERT DETAILS]



45.2	If a Defect included in the Defects Certificate shows low performance with respect to a 	performance level stated in clause 45.1 above, the Contractor pays the amount of low 	performance damages specified in clause 45.1 above.”



This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.	


30594967.V6 Draft NEC4 Contract - Engineering and construction short contract 
077350.0050 30/04/2020	1

[bookmark: _Hlk36538395][EXECUTED as a deed by	)
BROADS AUTHORITY	)
acting by a director		)
in the presence of:		)
…………………………………………….Director


……………………………………..
Witness signature

……………………………………..
Witness name

…………………………………….

…………………………………….][footnoteRef:2] [2:  Please note: as per the Standing Order, any contracts for works valued at over £100,000 must be executed under seal. ] 

Witness address	





EXECUTED as a deed by	)
[THE CONTRACTOR]	)
			)
acting by a director		)
in the presence of:		)
……………………………………………………….Director


……………………………………..
Witness signature

……………………………………..
Witness name

…………………………………….

…………………………………….
Witness address
:
CONTRACT DATA 

CONTRACT DATA

	The Client’s Contract Data  

	The Client is:

	Name:
	Broads Authority


	Address for communications:
	Yare House 
62 – 64 Thorpe Road
Norwich 


	Address for electronic communications:
	[insert email address][footnoteRef:3] [3:  Please only insert an email address where you want communications by email to apply. ] 


	The Project Manager is:
	

	Name:
	[insert details]

	Address for communications:
	[insert details]

	Address for electronic communications:
	[insert email address][footnoteRef:4] [4:  Please only insert an email address where you want communications by email to apply. ] 


	

	The works are:
	[insert description of the works]

	The site is:
	[insert site address]

	The starting date is:
	[insert date]

	The completion date is:
	[insert date][footnoteRef:5] [5:  This is the date by which you anticipate the contractor completing/require the contractor to complete the works.] 


	The delay damages are:
	£[insert sum]
	Per day

	

	The period for reply is:
	[1]
	weeks

	The defects date is:
	[insert number][footnoteRef:6] [6:  The defects date ultimately sets the rectification period as the Contractor is responsible for correcting any defects which appear in the works until the defects date.  This is usually 52 weeks, but can vary depending on the nature and extent of the works. ] 

	weeks after Completion 

	The defect correction period is:
	
	weeks 

	The assessment day is:
	[insert date/the first day of each calendar month][footnoteRef:7] [7:  The assessment date is the date to which the Contractor values the works each month. ] 

	each month 

	The retention is:
	[5]
	%

	

	The United Kingdom Housing Grants, Construction and Regeneration Act 1996 does apply.

	

	The Adjudicator is

	Name:
	As shall be nominated by the President or a Vice President of the Institution of Civil Engineers

	Address for communications:
	

	Address for electronic communications:
	

	

	Interest rate on late payment is 
	[X]
	% per complete week of delay 

	Insert a rate only if a rate of less than 0.5% per week of delay has been agreed. 

	

	For any one event, the liability of the Contractor to the Client for loss of or damage to the Client’s property is limited to:
	Unlimited 

	The Client provides this insurance 
	

	Only enter details here if the Client is to provide insurance

	The minimum amount of cover for the third insurance stated in the Insurance Table is, for any one event: [footnoteRef:8] [8:  This is insurance cover for loss of or damage to property (except the works, Plant and Materials and Equipment) and liability for bodily injury to or death of a person (not an employee of the Contractor) arising from or in connection with the Contractor Providing the Works. ] 

	£5million (five million pounds) 

	

	The Adjudicator nominating body is:
	

	The tribunal is:
	The courts of England and Wales 

	If the tribunal is arbitration, the arbitration procedure is
	

	
	

	The Design Consultants are:
	[Insert names of those design consultants who will be novated to the Contractor in accordance with Z Clause 14 – Condition 29D./Not applicable[footnoteRef:9]] [9:  Where additional condition Z14 – 29D – Design Consultants is to apply and the Design Consultants are to be novated to the Contractor, please specify the names of those Design Consultants which are to be novated.  Otherwise, use the words “Not Applicable”] 


	

	The conditions of contract are the NEC4 Engineering and Construction Short Contract June 2017 and including amendments issued January 2019, October 2020 and January 2023 and the following additional conditions:
As referred to in the Agreement for the works dated [INSERT DATE] and made between (1) the Client and (2) the Contractor [including/ but not including*] additional condition Z14 – Condition 29D – Design Consultants[footnoteRef:10]] [10:  Please complete as appropriate.  Additional Condition Z14 – 29D – Design Consultants should only apply where the Contractor is to be responsible for any pre-construction design carried out by a design consultant and the intention is to transfer the appointment for that design consultant to the Contractor.] 


	
	



	The Contractor’s Contract Data 

	The Contractor is:

	Name:
	[INSERT DETAILS]

	Address for communications:
	[INSERT DETAILS]

	Address for electronic communications:
	[INSERT DETAILS] 

	

	The Fee Percentage is:
	[X]
	%

	

	The people rates are:
	

	Category of person
	Unit
	Rate

	
	
	

	[INSERT DETAILS] 
	[INSERT DETAILS] 
	[INSERT DETAILS] 

	[INSERT DETAILS] 
	[INSERT DETAILS] 
	[INSERT DETAILS] 

	[INSERT DETAILS] 
	[INSERT DETAILS] 
	[INSERT DETAILS] 

	[INSERT DETAILS] 
	[INSERT DETAILS] 
	[INSERT DETAILS] 

	

	The published list of Equipment is:
	[INSERT DETAILS]

	The percentage for adjustment for Equipment is: [INSERT DETAILS]
	[INSERT DETAILS]
	% (state plus or minus) 





THE CONTRACTOR’S OFFER AND CLIENT’S ACCEPTANCE 
The Contractor offers to Provide the Works in accordance with these conditions of contract for an amount to be determined in accordance with these conditions of contract.
	The offered total of the Prices is:
	[INSERT DETAILS]

	Enter the total of the Prices from the Price List. 

	

	Signed on behalf of the Contractor 

	Name 
	

	Position
	

	Signature 
	

	Date 
	

	

	The Client accepts the Contractor’s offer to Provide the Works 

	Signed on behalf of the Client

	Name 
	

	Position
	

	Signature 
	

	Date 
	





THE PRICE LIST 

Entries in the first four columns in this Price List are made either by the Client or by the tenderer.

If the Contractor is to be paid an amount for the item which is not adjusted if the quantity of work in the item changes, the tenderer enters the amount in the Price column only: the Unit, Quantity and Rate columns being left blank. 

If the Contractor is to be paid for an amount for the item of work which is the rate for the work multiplied by the quantity completed, the tenderer enters the rate which is then multiplied by the expected quantity to produce the Price, which is then also completed.

	Item 
	Description
	Unit
	Quantity
	Rate
	Price

	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	The total of the Prices 
	

	

	The method and rules to complete the Price List are:

	



SCOPE 
	The Scope should be a complete and precise statement of the Client’s requirements.  If it is incomplete or imprecise there is a risk that the Contractor will interpret it differently from the Client’s intention.
Information provided by the Contractor should be listed in the Scope only if the Client is satisfied that that it is required, is part of a complete statement of the Client’s requirements and is consistent with the other parts of the Scope. 

	1.
	Description of the works 

	
	Give a detailed description of what the Contractor is required to do and any work the Contractor is to design. 

	
	
[INSERT DETAILS[footnoteRef:11]]  [11:  Insert a brief description of the works.  Where the works includes design for which the Contractor is responsible the description of the works should be followed by wording such as … “including the design and construction of …[and then insert a description of the element of the works which the Contractor is responsible for designing].”  If, however, the Contractor is fully responsible for the design of the works the description should start “the design and construction of …[and then insert a description of the works].”] 



	2. 
	Drawings 

	
	List the drawings that apply to the contract.

	
	Drawing Number
	Title 
	Revision 

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	3. 
	Specifications 

	
	List the Specifications which apply to the contract.

	
	Title 
	Date of Revision
	Tick if available publicly 

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	4. 
	Constraints on how the Contractor Provides the Works 

	
	State any constraints on the sequence and timing of work and on the methods and conduct of work including the requirements for any work by the Client. 

	
	
1. Boat Toll 
All craft on Broads Authority waters are required to obtain and display a boat licence. Short term and contractor licences are available. For more information please contact Broads Authority Tolls Office on 01603 610734. 
1. Plant Movements
Movement of large plant on the Broads navigations requires escort form one of the Broads Authority’s ranger patrol vessels. This service will be provided, but the Contractor must note that this can require notice of up to 5 days.   
Methods and Health & Safety
The Contractor must provide the following information:
· Outline method statements including details of intended plant
· Preliminary Risk Assessment
· A copy of any information such as H&S policy, insurance certificates which has changed  or been renewed 

Invasive Species
The Broads are vulnerable to the introduction of potentially harmful invasive species.  To minimise the likelihood of this the Broads Authority promote a ‘Check, Clean, Dry’ policy.  Where practical we request that when entering the Broads from other water bodies, hulls of vessels and plant are first checked and cleaned to remove foreign matter and ideally dry for 48 hours.
Client’s Policies 
The Contractor shall ensure that in Providing the Works and performing its other obligations under the contract the Contractor shall comply with and procure that all subcontractors comply with the following policies and procedures of the Client, as may be updated from time to time:
1. Privacy Policy 
2. [Insert details of others]
[INSERT PROJECT SPECIFIC CONSTRAINTS AS APPROPRIATE] 

	5.
	Requirements of the Programme 

	
	State whether a programme is required and, if it is, state what form it is to be in, what information is to be shown on it, when it is to be submitted, and when it is to be updated.

State what the use of the works is to be at their Completion as defined in clause 11.2(1).

	
	
[INSERT DETAILS] 










	6. 
	Services and other things provided by the Client 

	
	Describe what the Client will provide such as services (including water and electricity) and “free issue” Plant and Materials and equipment

	
	Item
	Date by which it will be provided 

	
	
	

	
	
	

	
	
	



SITE INFORMATION 

	Give information about the site such as the ground conditions and any other information which is likely to affect the Contractor’s work such as the position of adjacent structures.  

	


















































PART A – Contractor Warranty 
[INSERT FORM OF WARRANTY FROM THE CONTRACTOR]





	DATED	202[*]

	

	[CONTRACTOR]
[BENEFICIARY]
[CLIENT]

	CONTRACTOR’S COLLATERAL WARRANTY


	relating to a project at
[SHORT DESCRIPTION OF PROPERTY OR PROJECT]
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THIS DEED is made on the 	 	day of 	 			202[*].
Parties:
(1)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Contractor").
(2)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Beneficiary").
(3)	[[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Client").]
BACKGROUND
(A)	The Client has engaged the Contractor to carry out design and construction work.
(B)	The Beneficiary, as [NATURE OF BENEFICIARY'S INTEREST], has an interest in the [design and] 	construction work.
(C)	The Client requires the Contractor to enter into a collateral warranty in favour of the Beneficiary.
(D)	The Contractor has agreed to enter into this agreement with [the Client and] the Beneficiary for the 	benefit of the Beneficiary.
(E)	The Beneficiary has paid £10 to the Contractor [and the Client] as consideration under this 	agreement.
AGREED TERMS:
1. INTERPRETATION
The following definitions and rules of interpretation apply in this agreement.
Definitions:
Building Contract		an agreement in writing dated [DATE] between the Client and the Contractor;
Business Day		a day other than a Saturday, Sunday or public holiday in England when banks in 	London are open for business;
Deleterious		products or materials which are generally known within the construction industry to be deleterious at the time of specification, in the particular circumstances in which they are used, or those identified as potentially hazardous in or not in conformity with:
the report entitled “Good Practice in the Selection of Construction Materials” (2011, by published by the British Council for Offices);
(b)	relevant British or European Standards or Codes of Practice; or
(c)	any publications of the Building Research Establishment related to the specification of products or materials.
[Client		[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS];]
Funder			a person that has provided, or is to provide, finance in connection with:
(a)	the whole or any part of the Works or the completed Works; or
(b)	the site of the Works,
whether that person acts on its own account, as agent for a syndicate of other parties or otherwise;
Material		all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, databases, schedules, programmes, bills of quantities, budgets and any other materials provided in connection with the Works and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Works;
Permitted Uses	the design, construction, completion, reconstruction, modification, refurbishment, development, maintenance, facilities management, funding, disposal, letting, fitting-out, advertisement, decommissioning, demolition, reinstatement, extension, building information modelling and repair of the Property and the Works;
Property	[DESCRIPTION OF PROPERTY];
Works	the design, construction and completion of the building works referred to in the Building Contract, carried out by or on behalf of the Contractor under the Building Contract.
Clause headings shall not affect the interpretation of this agreement.
A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
A reference to a "company" includes any company, corporation or other body corporate, wherever and however incorporated or established.
Unless the context otherwise requires, words in the singular shall include the plural and in the plural 	include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
This agreement shall be binding on, and enure to the benefit of, the parties to this agreement and their respective personal representatives, successors and permitted assigns, and references to any party 	shall include that party's personal representatives, successors and permitted assigns.
A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted 	from time to time.
A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
A reference to "writing" or "written" includes fax and email.
A reference to a document is a reference to that document as varied or novated (in each case, other 	than in breach of this agreement) at any time.
References to clauses are to the clauses of this agreement.
Any words following the terms "including", "include", "in particular", "for example" or any similar 	expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
COMPLY WITH BUILDING CONTRACT
The Contractor warrants to the Beneficiary that:
it has complied, and shall continue to comply, with its obligations under the Building Contract, including its obligations to:
carry out and complete the Works properly; and
use workmanship and materials of the quality and standard specified in the Building Contract;
without affecting clause 2.1.1, and to the extent that it takes responsibility for the same under the Building Contract, it:
has designed, or will design, the Works; and
has selected, or will select, goods, materials, plant and equipment for incorporation in the Works,
with all the reasonable skill, care and diligence to be expected of a qualified and experienced architect (or other appropriate professional designer) undertaking the design of works similar in scope and character to the Works;
it has not and will not specify or use anything in the Works, which, at the time of specification, is Deleterious; and
the Contractor shall inform the Beneficiary immediately if the Contractor becomes aware whilst 	performing the Works that any of the items referred to in clause 2.1.3 above have been specified for use or used in the Works.
In proceedings for breach of this clause 2, the Contractor may:
rely on any limit of liability or other term of the Building Contract; and
raise equivalent rights of defence as it would have had if the Beneficiary had been named as a joint Client, with the Client, under the Building Contract (for this purpose not taking into account any set-off or counterclaim against the actual Client under the Building Contract).
The Contractor's duties or liabilities under this agreement shall not be negated or diminished by:
any approval or inspection of:
the Property; or
the Works; or
any designs or specifications for the Property or the Works; or
any testing of any work, goods, materials, plant or equipment; or
any omission to approve, inspect or test,
by or on behalf of the Beneficiary or the Client.
This agreement shall not negate or diminish any duty or liability otherwise owed to the Beneficiary by the Contractor.
[STEP-IN RIGHTS: CONTRACTOR MAY NOT TERMINATE
[Subject to clause 3.6,] the Contractor shall not exercise, or seek to exercise, any right to terminate its employment under the Building Contract for any reason (including any breach on the part of the Client) without giving the Beneficiary at least 20 Business Days' written notice of its intention to do so. Any notice from the Contractor shall specify the grounds for the Contractor's proposed termination.
If the Building Contract allows the Contractor a shorter notice period for the exercise of a right referred 	to in clause 3.1, the notice period in the Building Contract shall be extended to take account of the notice period required under clause 3.1.]
The Contractor's right to terminate its employment under the Building Contract shall cease if, within the period referred to in clause 3.1, the Beneficiary gives notice to the Contractor, copied to the Client:
requiring the Contractor not to terminate its employment under the Building Contract;
acknowledging that the Beneficiary (or its nominee) will assume all the Client's obligations under the Building Contract; and
undertaking that the Beneficiary or its nominee will pay to the Contractor:
any sums due and payable to the Contractor under the Building Contract in future; and
within five Business Days any sums then due and payable to the Contractor under the Building Contract 	that are unpaid.
If the Beneficiary (or its nominee) serves notice on the Contractor under clause 3.3, then, from the date of service of the notice, the Building Contract shall continue in full force and effect, as if it had been entered into between the Contractor and the Beneficiary (to the exclusion of the Client).
In complying with this clause 3, the Contractor:
does not waive any breach of the Building Contract or default under the Building Contract by the Client; and
may exercise its right to terminate its employment under the Building Contract, after the expiry of the notice period referred to in clause 3.1, unless the Contractor's right to terminate has ceased under clause 3.3.]
 [If:
the Contractor enters into another agreement with a third party or grants third party rights to a third party concerning the Works at the request of the Client; and
that agreement or those third party rights include similar step-in rights to those in clause 3 or clause 4,
then, on that third party's (or that third party's nominee's) exercise of those step-in rights:
the Contractor shall no longer be bound by clause 3.1 and clause 3.3; and
the Beneficiary may no longer exercise its rights under clause 3 or clause 4.]]
[STEP-IN RIGHTS: BENEFICIARY MAY STEP-IN
[Subject to clause 3.6, and] without affecting clause 3.1, if the Beneficiary serves a notice on the Contractor, copied to the Client, that:
confirms that the Beneficiary wishes to step-in to the Building Contract; and
complies with the requirements for a Beneficiary's notice under clause 3.3,
then, from the date of service of the notice, the Building Contract shall continue in full force and effect, as if it had been entered into between the Contractor and the Beneficiary (to the exclusion of the Client).
The Contractor shall assume that, between the Client and the Beneficiary, the Beneficiary may give a notice under clause 4.1. The Contractor shall not enquire whether the Beneficiary may give that notice.
In complying with this clause 4, the Contractor does not waive any breach of the Building Contract or default under the Building Contract by the Client.]
 [STEP-IN RIGHTS: CONTRACTOR'S POSITION AND CLIENT'S CONSENT
The Contractor shall not incur any liability to the Client by acting in accordance with clause 3 or 	clause 4.
The Client has executed this agreement to confirm its consent to the agreement.]
 [STEP-IN RIGHTS: BENEFICIARY'S GUARANTEE
If a Beneficiary's notice under clause 3 or clause 4 refers to the Beneficiary's nominee, the Beneficiary shall be liable to the Contractor, as guarantor, for the payment of any sums due and payable from time to time to the Contractor from the Beneficiary's nominee.]
NO INSTRUCTIONS TO CONTRACTOR BY BENEFICIARY
[Unless the Beneficiary has stepped-in under clause 3 or clause 4,] the Beneficiary may not give instructions to the Contractor under this agreement.
COPYRIGHT
The Contractor grants to the Beneficiary, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Contractor for any purpose relating to the Works and the Property, including any of the Permitted Uses.
his licence allows the Beneficiary to use the Material in connection with any extension of the Works, but not to reproduce the designs contained in the Material in any such extension.
This licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Contractor.
The Contractor shall not be liable for use of the Material for any purpose other than that for which it was prepared and/or provided.
The Beneficiary may request a copy (or copies) of some or all of the Material from the Contractor. On 	the Beneficiary's payment of the Contractor's reasonable charges for providing the copy (or copies), the 	Contractor shall provide the copy (or copies) to the Beneficiary.
PROFESSIONAL INDEMNITY INSURANCE
The Contractor shall maintain professional indemnity insurance for an amount of at least £5million for any one occurrence, or series of occurrences, arising out of any one event ending 12 years after the date of practical completion of the Works, provided that such insurance is available at commercially 	reasonable rates. The Contractor shall maintain that professional indemnity insurance:
with reputable insurers lawfully carrying on insurance business in the UK;
on customary and usual terms and conditions prevailing for the time being in the insurance market; and
on terms that:
do not require the Contractor to discharge any liability before being entitled to recover from the insurers; 	and
would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 2010.
Any increased or additional premium required by insurers because of the Contractor's claims record or other acts, omissions, matters or things particular to the Contractor shall be deemed to be within commercially reasonable rates.
The Contractor shall immediately inform the Beneficiary if the Contractor's required professional indemnity insurance ceases to be available at commercially reasonable rates, so that the Contractor and the Beneficiary can discuss how best to protect the respective positions of the Beneficiary and the Contractor regarding the Works and the Property, without that insurance.
Whenever the Beneficiary reasonably requests, the Contractor shall send the Beneficiary evidence that 	the Contractor's professional indemnity insurance is in force, including, if required by the Beneficiary, an 	original letter from the Contractor's insurers or brokers confirming:
the Contractor's then current professional indemnity insurance; and
that the premiums for that insurance have been paid in full at the date of that letter.
LIABILITY PERIOD
The Beneficiary may not commence any legal action against the Contractor under this agreement after 	12 years from the date of practical completion of all of the Works.
ASSIGNMENT
The Beneficiary may assign the benefit of this agreement:
on two occasions to any person; and
without counting as an assignment under clause 11.1.1:
by way of security (including any reassignment on redemption of security); or
to and from subsidiary or other associated companies within the same group of companies as the 	Beneficiary.
The Beneficiary shall notify the Contractor [and the Client] of any assignment. If the Beneficiary fails 	to do this, the assignment shall still be valid.
The Contractor shall not contend that any person to whom the benefit of this agreement is assigned under clause 11.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.
NOTICES
Any notice given to a party under or in connection with this Agreement shall be in writing and shall be:
delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or
sent by email to the address specified in [SPECIFY RELEVANT DOCUMENT OR CLAUSE]].
Any notice shall be deemed to have been received:
if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address; and
if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting or at the time recorded by the delivery service; and
if sent by email, at the time of transmission, or, if this time falls outside Business Hours, at 9.00 am on the next Business Day after transmission.
This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
THIRD PARTY RIGHTS
A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.
GOVERNING LAW
This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
JURISDICTION
Each party irrevocably agrees that the courts of England and Wales shall have exclusive  jurisdiction to 	settle any dispute or claim arising out of or in connection with this agreement or its subject matter or 	formation (including non-contractual disputes or claims).
This Agreement has been executed and delivered as a deed by the parties hereto on the date stated at the beginning of it.
[INSERT EXECUTION PROVISIONS]


PART B – Subcontractor Warranty 
[INSERT FORM OF WARRANTY FROM THE SUBCONTRACTOR]

		
	DATED	202[*]

	

	[SUB-CONTRACTOR]
[BENEFICIARY]
[CONTRACTOR]

	SUB-CONTRACTOR’S COLLATERAL WARRANTY
TO CLIENT 

	relating to a project at
[SHORT DESCRIPTION OF PROPERTY OR PROJECT]
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THIS AGREEMENT is made on the 	 	day of 	 			202[*].
Parties:
(1)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Sub-Contractor").
(2)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Beneficiary").
(3)	[[FULL COMPANY NAME] incorporated and registered in England and Wales with company number 	[NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Contractor").]
BACKGROUND
(A)	The Beneficiary has engaged the Contractor to carry out [design and] construction work.
(B)	The Contractor has engaged the Sub-Contractor to carry out part of that [design and] construction 	work.
(C)	The Beneficiary and the Contractor require the Sub-Contractor to enter into a collateral warranty in 	favour of the Beneficiary.
(D)	The Sub-Contractor has agreed to enter into this Agreement with [the Contractor and] the Beneficiary 	for the benefit of the Beneficiary.
(E)	The Beneficiary has paid £1 to the Sub-Contractor [and the Contractor] as consideration under this 	Agreement.
AGREED TERMS:
1. INTERPRETATION
The following definitions and rules of interpretation apply in this Agreement.
Definitions:
Building Contract	an agreement in writing dated [DATE] between the Beneficiary and the Contractor;
Business Day	a day other than a Saturday, Sunday or public holiday in England when banks in London are 		open for business;
[Contractor	[FULL COMPANY NAME] incorporated and registered in England and Wales with company 		number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS];]
Deleterious	products or materials which are generally known within the construction industry to be 			deleterious at the time of specification, in the particular circumstances in which they are 		used, or those identified as potentially hazardous in or not in conformity with:
		(a)	the report entitled “Good Practice in the Selection of Construction Materials” (2011, 			by published by the British Council for Offices);
		(b)	relevant British or European Standards or Codes of Practice; or
		(c)	any publications of the Building Research Establishment related to the specification 			of products or materials.
Funder		a person that has provided, or is to provide, finance in connection with:
		(a)	the whole or any part of the Works or the completed Works; or
		(b)	the site of the Works,
		whether that person acts on its own account, as agent for a syndicate of other parties or 		otherwise;
Material		all designs, drawings, models, plans, specifications, design details, photographs, brochures, 		reports, notes of meetings, CAD materials, calculations, data, databases, schedules, 			programmes, bills of quantities, budgets and any other materials provided in connection with 		the Sub-Contract Works and all updates, amendments, additions and revisions to them and 		any works, designs, or inventions incorporated or referred to in them for any purpose relating 		to the Sub-Contract Works;
Permitted Uses	the design, construction, completion, reconstruction, modification, refurbishment, 			development, maintenance, facilities management, funding, disposal, letting, fitting-out, 		advertisement, decommissioning, demolition, reinstatement, extension, building information 		modelling and repair of the Property and the Works;
Property		[DESCRIPTION OF PROPERTY];
Sub-Contract	an agreement in writing dated [DATE] between the Contractor and the Sub-Contractor;
Sub-Contract Works	the design, construction and completion of the building works referred to in the 			Sub-Contract, carried out by the Sub-Contractor under the Sub-Contract;
Works		the design, construction and completion of the building works referred to in the Building 		Contract, carried out by or on behalf of the Contractor under the Building Contract.
Clause headings shall not affect the interpretation of this Agreement.
A "person" includes a natural person, corporate or unincorporated body (whether or not having 	separate legal personality).
A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established.
Unless the context otherwise requires, words in the singular shall include the plural and in the plural 	include the singular.
Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
This Agreement shall be binding on, and enure to the benefit of, the parties to this Agreement and their respective personal representatives, successors and permitted assigns, and references to any party shall include that party's personal representatives, successors and permitted assigns.
A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted 	from time to time.
A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
A reference to "writing" or "written" includes fax and email OR but not email.
A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this Agreement) at any time.
References to clauses are to the clauses of this Agreement.
Any words following the terms "including", "include", "in particular", "for example" or any similar 	expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
COMPLY WITH SUB-CONTRACT
2.1	The Sub-Contractor warrants to the Beneficiary that:
it has complied, and shall continue to comply, with its obligations under the Sub-Contract, including its obligations to:
carry out and complete the Sub-Contract Works properly; and
use workmanship and materials of the quality and standard specified in the Sub-Contract;
without affecting clause 2.1.1, and to the extent that it takes responsibility for the same under the Sub-Contract, it:
has designed, or will design, the Sub-Contract Works; and
has selected, or will select, goods, materials, plant and equipment for incorporation in the Sub-Contract Works,
with all the reasonable skill, care and diligence to be expected of a qualified and experienced architect 	(or other appropriate professional designer) undertaking the design of works similar in scope and 	character to the Sub-Contract Works;
it has not and will not specify or use anything in the Sub-Contract Works, which, at the time of specification, is Deleterious; and
the Sub-Contractor shall inform the Beneficiary immediately if the Sub-Contractor becomes aware whilst performing the Sub-Contract Works that any of the items referred to in clause 2.1.3 above have been specified for use or used in the Sub-Contract Works.
2.2	In proceedings for breach of this clause 2, the Sub-Contractor may:
rely on any limit of liability or other term of the Sub-Contract; and
raise equivalent rights of defence as it would have had, if the Beneficiary had been named as a joint Client, with the Contractor, under the Sub-Contract (for this purpose not taking into account any set-off or counterclaim against the actual contractor under the Sub-Contract).
The Sub-Contractor's duties or liabilities under this Agreement shall not be negated or diminished by:
any approval or inspection of:
the Property; or
the Works; or
the Sub-Contract Works; or
any designs or specifications for the Property or the Works; or
any testing of any work, goods, materials, plant or equipment; or
any omission to approve, inspect or test,
by or on behalf of the Beneficiary or the Contractor.
This Agreement shall not negate or diminish any duty or liability otherwise owed to the Beneficiary by the Sub-Contractor.
[STEP-IN RIGHTS: SUB-CONTRACTOR MAY NOT TERMINATE
The Sub-Contractor shall not exercise, or seek to exercise, any right to terminate its employment under the Sub-Contract for any reason (including any breach on the part of the Contractor) without giving the Beneficiary at least [ten OR 15 OR 20] Business Days' written notice of its intention to do so. Any notice from the Sub-Contractor shall specify the grounds for the Sub-Contractor's proposed 	termination.
If the Sub-Contract allows the Sub-Contractor a shorter notice period for the exercise of a right 	referred to in clause 3.1, the notice period in the Sub-Contract shall be extended to take account of the notice period required under clause 3.1.]
The Sub-Contractor's right to terminate its employment under the Sub-Contract shall cease if, within the period referred to in clause 3.1, the Beneficiary gives notice to the Sub-Contractor, copied to the Contractor:
requiring the Sub-Contractor not to terminate its employment under the Sub-Contract;
acknowledging that the Beneficiary (or its nominee) will assume all the Contractor's obligations under the Sub-Contract; and
undertaking that the Beneficiary or its nominee will pay to the Sub-Contractor:
any sums due and payable to the Sub-Contractor under the Sub-Contract in future; and
within [five] Business Days any sums then due and payable to the Sub-Contractor under the Sub-	Contract that are unpaid.
If the Beneficiary or its nominee serves notice on the Sub-Contractor under clause 3.3, then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been 	entered into between the Sub-Contractor and the Beneficiary (to the exclusion of the Contractor).
In complying with this clause 3, the Sub-Contractor:
does not waive any breach of the Sub-Contract or default under the Sub-Contract by the Contractor; and
may exercise its right to terminate its employment under the Sub-Contract after the expiry of the notice period referred to in clause 3.1, unless the Sub-Contractor's right to terminate has ceased under clause 3.3.]
[STEP-IN RIGHTS: BENEFICIARY MAY STEP-IN
Without affecting clause 3.1, if the Beneficiary serves a notice on the Sub-Contractor, copied to the Contractor, that:
confirms that the Beneficiary wishes to step-in to the Sub-Contract; and
complies with the requirements for a Beneficiary's notice under clause 3.3,
then, from the date of service of the notice, the Sub-Contract shall continue in full force and effect, as if it had been entered into between the Sub-Contractor and the Beneficiary (to the exclusion of the Contractor).
The Sub-Contractor shall assume that, between the Contractor and the Beneficiary, the Beneficiary may give a notice under clause 4.1. The Sub-Contractor shall not enquire whether the Beneficiary may give that notice.
In complying with this clause 4, the Sub-Contractor does not waive any breach of the Sub-Contract or default under the Sub-Contract by the Contractor.]
[STEP-IN RIGHTS: SUB-CONTRACTOR'S POSITION AND CONTRACTOR'S CONSENT
The Sub-Contractor shall not incur any liability to the Contractor by acting in accordance with clause 3 or clause 4.
The Contractor has executed this Agreement to confirm its consent to the agreement.]
[STEP-IN RIGHTS: BENEFICIARY'S GUARANTEE
If a Beneficiary's notice under clause 3 or clause 4 refers to the Beneficiary's nominee, the Beneficiary shall be liable to the Sub-Contractor, as guarantor, for the payment of any sums due and payable from time to time to the Sub-Contractor from the Beneficiary's nominee.]
NO INSTRUCTIONS TO SUB-CONTRACTOR BY BENEFICIARY
[Unless the Beneficiary has stepped-in under clause 3 or clause 4,] the Beneficiary may not give instructions to the Sub-Contractor under this Agreement.
COPYRIGHT
The Sub-Contractor grants to the Beneficiary, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Sub-Contractor for any purpose relating to the Works and the Property, including any of 	the Permitted Uses.
This licence allows the Beneficiary to use the Material in connection with any extension of the Project, 	but not to reproduce the designs contained in the Material in any such extension.
This licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Sub-Contractor.
The Sub-Contractor shall not be liable for use of the Material for any purpose other than that for which it was prepared and/or provided.
The Beneficiary may request a copy or copies of (some or all of) the Material from the Sub-Contractor. On the Beneficiary's payment of the Sub-Contractor's reasonable charges for providing the copy (or copies), the Sub-Contractor shall provide the copy (or copies) to the Beneficiary.
PROFESSIONAL INDEMNITY INSURANCE
The Sub-Contractor shall maintain professional indemnity insurance for an amount of at least £5millionmfor any one occurrence or series of occurrences arising out of any one event for a period beginning on the date of this Agreement and ending 12 years after the date of practical completion of the Works, 	provided that such insurance is available at commercially reasonable rates. The Sub-Contractor shall maintain that professional indemnity insurance:
9.1.1	with reputable insurers lawfully carrying on insurance business in the UK;
9.1.2	on customary and usual terms and conditions prevailing for the time being in the insurance market; and
9.1.3	on terms that:
do not require the Sub-Contractor to discharge any liability before being entitled to recover from the insurers; and
would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 2010.
Any increased or additional premium required by insurers because of the Sub-Contractor's claims record or other acts, omissions, matters or things particular to the Sub-Contractor shall be deemed to be within commercially reasonable rates.
The Sub-Contractor shall immediately inform the Beneficiary if the Sub-Contractor's required 	professional indemnity insurance ceases to be available at commercially reasonable rates [and terms], so that the Sub-Contractor and the Beneficiary can discuss how best to protect the respective positions of the Beneficiary and the Sub-Contractor regarding the Works and the Property, without that insurance.
Whenever the Beneficiary reasonably requests, the Sub-Contractor shall send the Beneficiary evidence that the Sub-Contractor's professional indemnity insurance is in force, including, if required by the Beneficiary, an original letter from the Sub-Contractor's insurers or brokers confirming:
the Sub-Contractor's then current professional indemnity insurance; and
that the premiums for that insurance have been paid in full at the date of that letter.
LIABILITY PERIOD
The Beneficiary may not commence any legal action against the Sub-Contractor under this Agreement after 12 years from the date of practical completion of all of the Works.
ASSIGNMENT
The Beneficiary may assign the benefit of this Agreement:
on two occasions to any person; and
without counting as an assignment under clause 11.1.1:
by way of security to a Funder (including any reassignment on redemption of security); or
to and from subsidiary or other associated companies within the same group of companies as the Beneficiary.
The Beneficiary shall notify the Sub-Contractor [and the Contractor] of any assignment. If the 	Beneficiary fails to do this, the assignment shall still be valid.
The Sub-Contractor shall not contend that any person to whom the benefit of this Agreement is assigned under clause 11.1 may not recover any sum under this Agreement because that person is an assignee and not a named party to this Agreement.
NOTICES
Any notice given to a party under or in connection with this Agreement shall be in writing and shall be:
delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or
sent by email to the address specified in [SPECIFY RELEVANT DOCUMENT OR CLAUSE]].]
Any notice shall be deemed to have been received:
if delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address; and
if sent by pre-paid first-class post or other next working day delivery service, at 9.00 am on the second Business Day after posting or at the time recorded by the delivery service; and
if sent by email, at the time of transmission, or, if this time falls outside Business Hours, at 9.00 am on 	the next Business Day after transmission.
12.3	This clause does not apply to the service of any proceedings or other documents in any legal action 	or, where applicable, any arbitration or other method of dispute resolution.
THIRD PARTY RIGHTS
A person who is not a party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.
GOVERNING LAW
This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
JURISDICTION
Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Agreement or its subject matter or formation (including non-contractual disputes or claims).
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THIS DEED is made on the 	 day of 	 202[*].
Parties:
[bookmark: a501432](1)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Client").
[bookmark: a192253](2)	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Contractor").
[bookmark: a189664](3)	[FULL COMPANY OR LLP NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS](the "Consultant").
BACKGROUND
[bookmark: a139758](A)	The Consultant is in practice as [CONSULTANT'S ROLE].
[bookmark: a222770](B)	By an agreement in writing dated [DATE] ("Appointment"), the Client appointed the Consultant to provide [CONSULTANT'S SERVICES] services in connection with the development of [SHORT DESCRIPTION OF PROJECT] at [ADDRESS] ("Project").
[bookmark: a483987](C)	The Client and the Contractor have entered into a building contract [incorporating the NEC4 Engineering and Construction Short Form Conditions of Contract, 2017 edition] under which the Contractor has been appointed to carry out and complete the design and construction of the Project.
[bookmark: a152866](D)	The parties have agreed to novate the Appointment from the Client and the Consultant to the Contractor and the Consultant on the terms of this Deed.
AGREED TERMS:
1. [bookmark: a146230][bookmark: _Toc479529903]Interpretation
The following rules of interpretation apply in this Deed.
4.1 [bookmark: a450620]Clause, schedule and paragraph headings shall not affect the interpretation of this Deed.
4.2 [bookmark: a974005]A "person" includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
4.3 [bookmark: a403850]The schedules form part of this Deed and shall have effect as if set out in full in the body of this Deed. Any reference to this Deed includes the schedules.
4.4 [bookmark: a645475]A reference to a "company" shall include any company, corporation or other body corporate, wherever and however incorporated or established.
4.5 [bookmark: a920598]Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
4.6 [bookmark: a564070]Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
4.7 [bookmark: a169606]This Deed shall be binding on, and enure to the benefit of, the parties to this Deed and their respective personal representatives, successors and permitted assigns and references to a party shall include that party's personal representatives, successors or permitted assigns.
4.8 [bookmark: a742538]A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
4.9 [bookmark: a714949]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
4.10 [bookmark: a171524]Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
4.11 [bookmark: a706972]A reference to "writing" or "written" includes email.
4.12 [bookmark: a204950]References to clauses and schedules are to the clauses and schedules of this Deed; references to paragraphs are to paragraphs of the relevant schedule.
4.13 [bookmark: a722487]Any words following the terms "including", "include", "in particular", "for example" or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
5. [bookmark: a927235][bookmark: _Toc479529904]NOVATION OF APPOINTMENT
5.1 [bookmark: a692522]This Deed novates the Appointment from the Client and the Consultant to the Contractor and the Consultant.
6. [bookmark: a162225][bookmark: _Toc479529905]RELEASE OF CONSULTANT
6.1 [bookmark: a609662]The Consultant shall no longer owe any duty or obligation to the Client in respect of the Appointment.
7. [bookmark: a809740][bookmark: _Toc479529906]RELEASE OF CLIENT
7.1 [bookmark: a389400]The Client shall no longer owe any duty or obligation to the Consultant in respect of the Appointment.
8. [bookmark: a104773][bookmark: _Toc479529907]BINDING OF CONSULTANT TO CONTRACTOR
8.1 [bookmark: a542707]The Consultant binds itself to the Contractor under the Appointment as if the Contractor was, and always had been, named in the Appointment in place of the Client.
8.2 [bookmark: a963324]The Consultant undertakes and warrants to the Contractor that it has carried out, and will carry out, its duties and obligations under the Appointment. In performing its services under the Appointment, the Consultant has exercised, and will continue to exercise, all the reasonable skill, care and diligence to be expected of a qualified and experienced member of the Consultant's profession undertaking the design of works similar in scope and character to the Project.
8.3 [bookmark: a435894]The Contractor shall not be prevented from recovering any losses incurred by the Contractor that result from any breach of this clause 5 because:
8.3.1 [bookmark: a549343]the acts or omissions causing that breach occurred before this Deed took effect; or
8.3.2 [bookmark: a474574]the Client will not incur, has not incurred or would not have incurred those losses.
9. [bookmark: a698882][bookmark: _Toc479529908]BINDING OF CONTRACTOR TO CONSULTANT
9.1 [bookmark: a1050187]The Contractor binds itself to the Consultant under the Appointment as if the Contractor were, and always had been, named in the Appointment in place of the Client.
10. [bookmark: a760379][bookmark: _Toc479529909]VESTING OF REMEDIES IN CONTRACTOR
10.1 [bookmark: a864560]All rights of action and remedies vested in the Client against the Consultant in respect of the Appointment shall vest in the Contractor from the date of this Deed.
11. [bookmark: a1044729][bookmark: _Toc479529910]VESTING OF REMEDIES AGAINST CONTRACTO2R
11.1 [bookmark: a687022]All rights of action and remedies vested in the Consultant against the Client in respect of the Appointment shall lie against the Contractor from the date of this Deed.
12. [bookmark: a457257][bookmark: _Toc479529911]FEES AND DISBURSEMENTS
12.1 [bookmark: a954055]The Consultant acknowledges that all fees, disbursements and expenses due to the Consultant under the Appointment to [the date of this Deed OR [DATE]] have been paid in full.
13. [bookmark: a485255][bookmark: _Toc479529912][AMENDMENT OF APPOINTMENT
13.1 [bookmark: a152956]The Consultant and the Contractor agree that the terms of the Appointment are varied as set out in the Schedule.]
14. [bookmark: a666838][bookmark: _Toc479529913]AFFIRMATION OF APPOINTMENT
14.1 [bookmark: a821834]Subject to the terms of this Deed, the Appointment shall remain in full force and effect.
15. [bookmark: a856510][bookmark: _Toc479529914]COLLATERAL WARRANTIES 
15.1 [bookmark: a815198]Nothing in this Deed shall affect any collateral warranty given, or to be given, by the Consultant to the Client (or to any third party) in respect of the Project. Nothing in this Deed shall affect any third party rights in favour of the Client (or in favour of any third party) under the Appointment.
16. [bookmark: a756333][bookmark: _Toc479529915]THIRD PARTY RIGHTS
16.1 [bookmark: a569528]a person who is not a party to this Deed shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Deed.
17. [bookmark: a322444][bookmark: _Toc479529916]GOVERNING LAW
17.1 [bookmark: a625440]This Deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
18. [bookmark: a1024021][bookmark: _Toc479529917]JURISDICTION
18.1 [bookmark: a1007786]Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this Deed or its subject matter or formation (including non-contractual disputes or claims).
This Agreement has been executed and delivered as a deed by the parties hereto on the date stated at the beginning of it.	


[bookmark: a984686][bookmark: _Toc479529918][SCHEDULE]

[VARIATIONS TO THE TERMS OF THE APPOINTMENT]
[VARIATIONS]
[SCHEDULE]
[COLLATERAL WARRANTY IN FAVOUR OF THE CLIENT]


	DATED	202[*]

	

	[CONSULTANT]
[BENEFICIARY]
[CLIENT]

	CONSULTANT’S COLLATERAL WARRANTY
TO CLIENT FOLLOWING NOVATION

	relating to a project at
[SHORT DESCRIPTION OF PROPERTY OR PROJECT]
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THIS DEED is made on the                  day of                                   202[*].
BETWEEN
1. [bookmark: _Ref_a233919][FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the "Consultant");
(1) [bookmark: _Ref_a169362][FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the "Beneficiary"); and
(2) [bookmark: _Ref_a499855]FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the "Client").
BACKGROUND
1. [bookmark: _Ref_a80893]The Client has engaged the Consultant to perform the Services in relation to the Project.
(C) [bookmark: _Ref_a347926]The Beneficiary, as [NATURE OF BENEFICIARY’S INTEREST], has an interest in the Project.
(D) [bookmark: _Ref_a503787]The Client requires the Consultant to enter into a collateral warranty in favour of the Beneficiary.
(E) [bookmark: _Ref_a898996]The Consultant has agreed to enter into this agreement with the Client and the Beneficiary, for the benefit of the Beneficiary.
(F) [bookmark: _Ref_a713368]The Beneficiary has paid £1 to the Consultant [and the Client] as consideration under this agreement.
OPERATIVE PROVISIONS
1. [bookmark: _Ref_a343281][bookmark: _Toc256000000]INTERPRETATION
The following definitions and rules of interpretation apply in this agreement.
1.1 [bookmark: _Ref_a260422]Definitions:
	[bookmark: _Ref_a392553]Business Day
	a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

	[bookmark: _Ref_a914793]CDM Regulations
	the Construction (Design and Management) Regulations 2015 (SI 2015/51).

	[bookmark: _Ref_a857267]Client
	[FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS].

	[bookmark: _Ref_a943849][bookmark: _Ref_a547182]Deleterious
	products or materials which are generally known within the Consultant’s profession to be deleterious at the time of specification, in the particular circumstances in which they are used, or those identified as potentially hazardous in or not in conformity with: 
(a) The report entitled “Good Practice in the Selection of Construction Materials” (2011, by published by the British Council for Offices); 
(b) Relevant British or European Standards or Codes of Practices; or 
(c) Any publications of the Building Research Establishment related to the specification of products or materials.

	[bookmark: _Ref_a343539]Funder
	a person that has provided, or is to provide, finance in connection with:
(a) the whole or any part of the Project or the completed Project; or
(b) the site of the Project,
whether that person acts on its own account, as agent for a syndicate of other parties or otherwise.

	[bookmark: _Ref_a565740]Material
	all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, databases, schedules, programmes, bills of quantities, budgets and any other materials provided in connection with the Project and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Project.

	[bookmark: _Ref_a387474]Permitted Uses
	the design, construction, completion, reconstruction, modification, refurbishment, development, maintenance, facilities management, funding, disposal, letting, fitting-out, advertisement, decommissioning, demolition, reinstatement, extension, building information modelling and repair of the Property and the Project.

	[bookmark: _Ref_a741797]Professional Appointment
	an agreement in writing dated [DATE] between the Consultant and the Broads Authority and novated to the Client under a deed of novation dated [DATE] between the Consultant, the Broads Authority and the Client.

	[bookmark: _Ref_a306158][bookmark: _Ref_a976383]Project
	[DESCRIPTION OF PROJECT].

	[bookmark: _Ref_a804400]Property
	[DESCRIPTION OF PROPERTY].

	[bookmark: _Ref_a681022]Required Standard
	all the reasonable skill, care and diligence to be expected of a qualified and experienced member of the Consultant’s profession undertaking the Services on works similar in scope and character to the Project.

	[bookmark: _Ref_a778075]Services
	the services referred to in the Professional Appointment, performed by or on behalf of the Consultant under the Professional Appointment.


1.2 [bookmark: _Ref_a989976][bookmark: _Ref_a785293]Clause headings shall not affect the interpretation of this agreement.
1.3 [bookmark: _Ref_a44345]A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.4 [bookmark: _Ref_a419854]A reference to a company includes any company, corporation or other body corporate, wherever and however incorporated or established.
1.5 [bookmark: _Ref_a251282]Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
1.6 [bookmark: _Ref_a1003337]Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1.7 [bookmark: _Ref_a169606]This agreement shall be binding on, and enure to the benefit of, the parties to this agreement and their respective personal representatives, successors and permitted assigns, and references to any party shall include that party’s personal representatives, successors and permitted assigns.
1.8 [bookmark: _Ref_a742538]A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
1.9 [bookmark: _Ref_a714949]A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
1.10 [bookmark: _Ref_a167100]Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
1.11 [bookmark: _Ref_a1030515]A reference to writing or written includes email.
1.12 [bookmark: _Ref_a272196]A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this agreement) at any time.
1.13 [bookmark: _Ref_a203243]References to clauses are to the clauses of this agreement.
1.14 [bookmark: _Ref_a76853]Any reference to an English legal term for any action, remedy, method of judicial proceeding, legal document, legal status, court, official or any legal concept or thing shall, in respect of any jurisdiction other than England, be deemed to include a reference to that which most nearly approximates to the English legal term in that jurisdiction.
1.15 [bookmark: _Ref_a957572]Unless otherwise expressly provided, the obligations and liabilities of [the persons forming the] [PARTIES] under this agreement are joint and several.
1.16 [bookmark: _Ref_a959398]Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
2. [bookmark: _Ref_a1040158][bookmark: _Toc256000001]COMPLY WITH PROFESSIONAL APPOINTMENT
2.1 [bookmark: _Ref_a435368]The Consultant warrants to the Beneficiary that:
2.1.1 [bookmark: _Ref_a1054114]it has complied, and shall continue to comply, with its obligations under the Professional Appointment; and
2.1.2 [bookmark: _Ref_a960573]it has exercised and shall continue to exercise the Required Standard:
2.1.2.1 [bookmark: _Ref_a517457]when performing the Services;
2.1.2.2 [bookmark: _Ref_a784490]not to specify for use anything in the Project, which is Deleterious at the time of specification or use;
2.1.2.3 [bookmark: _Ref_a983389]to comply with any Act of Parliament and any instrument, rule or order made under any Act of Parliament;
2.1.2.4 [bookmark: _Ref_a287117]to comply with any regulation or bye-law of any local authority, statutory undertaker or public or private utility or undertaking that has any jurisdiction over the Project or with whose systems or property the Project is or will be connected;
2.1.2.5 [bookmark: _Ref_a1042481]to perform the Services and prepare all Material for those elements of the Project for which the Consultant is responsible according to any programme or, in the absence of a programme, in sufficient time to facilitate the efficient progress of the Project; and
2.1.2.6 [bookmark: _Ref_a770266]to ensure that the Project complies with all planning agreements, permissions and conditions.
2.2 [bookmark: _Ref_a62445]In proceedings for breach of this clause 2, the Consultant:
2.2.1 [bookmark: _Ref_a191787]may rely on any limit of liability or other term of the Professional Appointment; and
2.2.2 [bookmark: _Ref_a594080]may raise equivalent rights of defence as it would have had if the Beneficiary had been named as a joint client, with the Client, under the Professional Appointment (for this purpose not taking into account any set-off or counterclaim against the actual client under the Professional Appointment); and
2.2.3 has no liability which is greater or longer in duration than it would have had if the Beneficiary had been a party to the Professional Appointment as joint Client.
2.3 [bookmark: _Ref_a1035864]The Consultant’s duties or liabilities under this agreement shall not be negated or diminished by:
2.3.1 [bookmark: _Ref_a412406]any approval or inspection of:
2.3.1.1 [bookmark: _Ref_a678347]the Property; or
2.3.1.2 [bookmark: _Ref_a582718]the Project; or
2.3.1.3 [bookmark: _Ref_a931922]any designs or specifications for the Property or the Project; or
2.3.2 [bookmark: _Ref_a870928]any testing of any work, goods, materials, plant or equipment; or
2.3.3 [bookmark: _Ref_a991593]any omission to approve, inspect or test,
by or on behalf of the Beneficiary or the Client.
2.4 [bookmark: _Ref_a77639]This agreement shall not negate or diminish any other duty or liability otherwise owed to the Beneficiary by the Consultant.
3. [bookmark: _Ref_a171112][bookmark: _Toc256000002]STEP-IN RIGHTS: CONSULTANT MAY NOT TERMINATE
3.1 [bookmark: _Ref_a725087]Subject to clause 3.6, the Consultant shall not exercise, or seek to exercise, any right to terminate its employment under the Professional Appointment for any reason (including any breach on the part of the Client) without giving the Beneficiary at least 20 Business Days’ written notice of its intention to do so. Any notice from the Consultant shall specify the grounds for the Consultant’s proposed termination.
3.2 [bookmark: _Ref_a402056]If the Professional Appointment allows the Consultant a shorter notice period for the exercise of a right referred to in clause 3.1, the notice period in the Professional Appointment shall be extended to take account of the notice period required under clause 3.1.
3.3 [bookmark: _Ref_a831900]The Consultant’s right to terminate its employment under the Professional Appointment shall cease if, within the period referred to in clause 3.1, the Beneficiary gives notice to the Consultant, copied to the Client:
3.3.1 [bookmark: _Ref_a73526]requiring the Consultant not to terminate its employment under the Professional Appointment;
3.3.2 [bookmark: _Ref_a348649]acknowledging that the Beneficiary (or its nominee) will assume all the Client’s obligations under the Professional Appointment; and
3.3.3 [bookmark: _Ref_a992120]undertaking that the Beneficiary or its nominee will pay to the Consultant:
3.3.3.1 [bookmark: _Ref_a327287]any sums due and payable to the Consultant under the Professional Appointment in future; and
3.3.3.2 [bookmark: _Ref_a56209]within twenty Business Days any sums then due and payable to the Consultant under the Professional Appointment that are unpaid.
3.4 [bookmark: _Ref_a135023]If the Beneficiary (or its nominee) serves notice on the Consultant under clause 3.3, then, from the date of service of the notice, the Professional Appointment shall continue in full force and effect, as if it had been entered into between the Consultant and the Beneficiary (to the exclusion of the Client).
3.5 [bookmark: _Ref_a633000]In complying with this clause 3, the Consultant:
3.5.1 [bookmark: _Ref_a404647]does not waive any breach of the Professional Appointment or default under the Professional Appointment by the Client; and
3.5.2 [bookmark: _Ref_a355285]may exercise its right to terminate its employment under the Professional Appointment after the expiry of the notice period referred to in clause 3.1, unless the Consultant’s right to terminate has ceased under clause 3.3.
3.6 [bookmark: _Ref_a237791]If:
3.6.1 [bookmark: _Ref_a590275]the Consultant enters into another agreement with a third party or grants third party rights to a third party concerning the Project at the request of the Client; and
3.6.2 [bookmark: _Ref_a532823]that agreement or those third party rights include similar step-in rights to those in clause 3 or clause 4,
then, on that third party’s (or that third party’s nominee’s) exercise of those step-in rights:
3.6.3 [bookmark: _Ref_a970757]the Consultant shall no longer be bound by clause 3.1 and clause 3.3; and
3.6.4 [bookmark: _Ref_a391375]the Beneficiary may no longer exercise its rights under clause 3 or clause 4.
4. [bookmark: _Ref_a347313][bookmark: _Toc256000003]STEP-IN RIGHTS: BENEFICIARY MAY STEP-IN
4.1 [bookmark: _Ref_a314766]Subject to clause 3.6 and without affecting clause 3.1, if the Beneficiary serves a notice on the Consultant, copied to the Client, that:
4.1.1 [bookmark: _Ref_a272854]confirms that the Beneficiary wishes to step-in to the Professional Appointment; and
4.1.2 [bookmark: _Ref_a539887]complies with the requirements for a Beneficiary’s notice under clause 3.3,
then, from the date of service of the notice, the Professional Appointment shall continue in full force and effect, as if it had been entered into between the Consultant and the Beneficiary (or its nominee), to the exclusion of the Client.
4.2 [bookmark: _Ref_a66822]The Consultant shall assume that, between the Client and the Beneficiary, the Beneficiary may give a notice under clause 4.1. The Consultant shall not enquire whether the Beneficiary may give that notice.
4.3 [bookmark: _Ref_a561388]In complying with this clause 4 the Consultant does not waive any breach of the Professional Appointment or default under the Professional Appointment by the Client.
5. [bookmark: _Ref_a95513][bookmark: _Toc256000004]STEP-IN RIGHTS: CONSULTANT’S POSITION AND CLIENT’S CONSENT
5.1 [bookmark: _Ref_a278233]The Consultant shall not incur any liability to the Client by acting in accordance with clause 3 or clause 4.
5.2 [bookmark: _Ref_a57970]The Client has entered into this agreement to confirm its consent to the agreement.
6. [bookmark: _Ref_a453179][bookmark: _Toc256000005]STEP-IN RIGHTS: BENEFICIARY’S GUARANTEE
6.1 [bookmark: _Ref_a668631]If a Beneficiary’s notice under clause 3 or clause 4 refers to the Beneficiary’s nominee, the Beneficiary shall be liable to the Consultant, as guarantor, for the payment of any sums due and payable from time to time to the Consultant from the Beneficiary’s nominee.
7. [bookmark: _Ref_a867531][bookmark: _Toc256000006]NO INSTRUCTIONS TO CONSULTANT BY BENEFICIARY
7.1 [bookmark: _Ref_a202546]Unless the Beneficiary has stepped-in under clause 3 or clause 4, the Beneficiary may not give instructions to the Consultant under this agreement.
8. [bookmark: _Ref_a633969][bookmark: _Toc256000007]COPYRIGHT
8.1 [bookmark: _Ref_a162275]The Consultant grants to the Beneficiary, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Consultant for any purpose relating to the Project and the Property, including any of the Permitted Uses.
8.2 [bookmark: _Ref_a914329]This licence allows the Beneficiary to use the Material in connection with any extension of the Project, but not to reproduce the designs contained in the Material in any such extension.
8.3 [bookmark: _Ref_a674475]This licence carries the right to grant sub-licences and is transferable to third parties without the consent of the Consultant.
8.4 [bookmark: _Ref_a941508]The Consultant shall not be liable for use of the Material for any purpose other than that for which it was prepared and/or provided.
8.5 [bookmark: _Ref_a78092]The Beneficiary may request a copy (or copies) of some or all of the Material from the Consultant. On the Beneficiary’s payment of the Consultant’s reasonable charges for providing the copy (or copies), the Consultant shall provide the copy (or copies) to the Beneficiary.
9. [bookmark: _Ref_a496637][bookmark: _Toc256000008]PROFESSIONAL INDEMNITY INSURANCE
9.1 [bookmark: _Ref_a464090]The Consultant shall maintain professional indemnity insurance for an amount of at least £5,000,000 for any one occurrence, or series of occurrences, arising out of any one event for a period beginning on the date of this agreement and ending 12 years after the date of practical completion of [all of] the Project, provided that such insurance is available at commercially reasonable rates and terms. The Consultant shall maintain that professional indemnity insurance:
9.1.1 [bookmark: _Ref_a652364]with reputable insurers lawfully carrying on insurance business in the UK;
9.1.2 [bookmark: _Ref_a412509]on customary and usual terms and conditions prevailing for the time being in the insurance market.
9.2 [bookmark: _Ref_a679542][bookmark: _Ref_a781164]Any increased or additional premium required by insurers because of the Consultant’s claims record or other acts, omissions, matters or things particular to the Consultant shall be deemed to be within commercially reasonable rates.
9.3 [bookmark: _Ref_a101101][bookmark: _Ref_a218093]The Consultant shall immediately inform the Beneficiary if the Consultant’s required professional indemnity insurance ceases to be available at commercially reasonable rates and terms, so that the Consultant and the Beneficiary can discuss how best to protect the respective positions of the Beneficiary and the Consultant regarding the Project and the Property, without that insurance.
9.4 [bookmark: _Ref_a1033251]Whenever the Beneficiary reasonably requests, the Consultant shall send the Beneficiary evidence that the Consultant’s professional indemnity insurance is in force, in the form of a broker’s certificate or similar evidence.
10. [bookmark: _Ref_a905130][bookmark: _Ref_a829016][bookmark: _Toc256000009]LIABILITY PERIOD
10.1 [bookmark: _Ref_a131188]The Beneficiary may not commence any legal action against the Consultant under this agreement after 12 years from the date of practical completion of [all of] the Project.
11. [bookmark: _Ref_a484961][bookmark: _Toc256000010]ASSIGNMENT
11.1 [bookmark: _Ref_a953878]The Beneficiary may assign the benefit of this agreement:
11.1.1 [bookmark: _Ref_a830568]on two occasions to any person; and
11.1.2 [bookmark: _Ref_a653030]without counting as an assignment under clause 11.1.1:
11.1.2.1 [bookmark: _Ref_a920063]by way of security to a Funder (including any reassignment on redemption of security); or
11.1.2.2 [bookmark: _Ref_a594256]to and from subsidiary or other associated companies within the same group of companies as the Beneficiary so long as that assignee company remains within the same group of companies as the Beneficiary.
11.2 [bookmark: _Ref_a671299]The Beneficiary shall notify the Consultant [and the Client] of any assignment. If the Beneficiary fails to do this, the assignment shall still be valid.
11.3 [bookmark: _Ref_a549894]The Consultant shall not contend that any person to whom the benefit of this agreement is assigned under clause 11.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.
12. [bookmark: _Ref_a484509][bookmark: _Toc256000011]NOTICES
12.1 [bookmark: _Ref_a153388]Any notice given to a party under or in connection with this Agreement shall be in writing and shall be: 
12.1.1 Delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or 
12.1.2 Sent by email to the address specified below: 
[INSERT EMAIL ADDRESSES OF PARTIES]
12.2 [bookmark: _Ref_a748179]Any notice shall be deemed to have been received: 
12.2.1 If delivered by hand, on signature of a delivery receipt or at the time the notice is left at the proper address; and 
12.2.2 If sent by pre-paid first-class post or other next working day delivery service, at 9.00am on the second Business Day after posting or at the time recorded by the delivery service; and 
12.2.3 If sent by email, at the time of transmission, or, if this time falls outside Business Hours, at 9.00am on the next Business Day after transmission. 
12.3 [bookmark: _Ref_a836047][bookmark: _Ref_a779272]This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution. 
13. [bookmark: _Ref_a317688][bookmark: _Toc256000012]THIRD PARTY RIGHTS
13.1 [bookmark: _Ref_a1016631]A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.
14. [bookmark: _Ref_a271769][bookmark: _Toc256000013]GOVERNING LAW
14.1 [bookmark: _Ref_a880604]This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
15. [bookmark: _Ref_a862194][bookmark: _Toc256000014]JURISDICTION
15.1 [bookmark: _Ref_a717017]Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).
This agreement has been entered into as a deed on the date stated at the beginning of it.
[EXECUTION PROVISIONS] 
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